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® (1305)
[English]
The Chair (Mr. Randeep Sarai (Surrey Centre, Lib.)): Wel-

come to meeting number 11 of the House of Commons Standing
Committee on Justice and Human Rights.

Pursuant to the order of reference of Thursday, March 31, the
committee is meeting to study Bill C-5, an act to amend the Crimi-
nal Code and the Controlled Drugs and Substances Act.

Today's meeting is taking place in a hybrid format, pursuant to
the House order of November 25, 2021. Members are attending in
person in the room and remotely using the Zoom application. The
proceedings will be made available via the House of Commons
website.

I would now like to welcome our witness, the Honourable David
Lametti, Minister of Justice and Attorney General for Canada,
who's appearing in person in the committee room.

I would also like to say that I don't have my flash cards today, so
I'm going to rely on the minister and my colleagues to stay within
the time. I will have to interject when needed to let you know your
time has run out, but I ask that you stay within the time. Thank you.

I give the floor over to you, Honourable Minister Lametti.
[Translation)

Hon. David Lametti (Minister of Justice and Attorney Gen-
eral of Canada): Thank you, Mr. Chair.

It's an honour for me to be with you this morning on the unceded
land of the Algonquin Anishinabe people here in Ottawa.

I am accompanied by Deputy Minister Frangois Daigle and sub-
ject matter experts from the Department of Justice: Matthew Taylor,
who is in the room with me, as well as Carole Morency and An-
drew Di Manno, who are participating in the meeting via Zoom.

Good afternoon to everyone in the room and to my colleagues
online. Welcome to this meeting.
[English]

I'm pleased to appear today before this committee to speak about

the important amendments proposed in Bill C-5, an act to amend
the Criminal Code and the Controlled Drugs and Substances Act.

[Translation]

This bill is part of an effort by our government to combat sys-
temic racism and discrimination. These realities are experienced by

too many people who come into contact with the criminal justice
system, from their initial interactions with police to sentencing.

[English]

Bill C-5 includes three categories of reforms. First, it will repeal
mandatory minimum penalties for all drug offences, some firearm
offences and one tobacco-related offence. Second, it will allow for
greater use of conditional sentence orders, or CSOs. The third re-
form will require police and prosecutors to consider other measures
for simple possession of drugs, such as diversion to addiction treat-
ment programs.

[Translation]

These reforms have been long in coming. Indigenous persons,
Black Canadians and members of marginalized communities, par-
ticularly those dealing with mental health or addiction problems,
are over-represented at all stages of the criminal justice system, but
especially in Canada's correctional institutions. This simply cannot
continue.

An examination of the factors that exacerbate these disturbing is-
sues reveals that some mandatory sentencing measures that limit ju-
dicial discretion have undeniably had a disproportionate impact on
the members of those communities. These measures, which were
intended to reduce crime by deterring offenders and isolating them
from society, have proven ineffective, costly and harmful.

[English]

Between 2007 and 2017, indigenous and Black adults were more
likely than other Canadians to be admitted to federal custody for an
offence punishable by an MMP. Their admission to federal custody
with an offence punishable by an MMP almost doubled during
those years. For example, Black Canadians comprised 43% of indi-
viduals admitted for exporting or importing drugs in 2016-17, and
indigenous people comprised 40% of adults admitted for a firearm-
related offence that same year.

[Translation]

The sentencing reforms that we propose are consistent with the
recommendations that social and criminal justice stakeholders have
been making for many years.
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[English]

The Truth and Reconciliation Commission noted the issue of
overrepresentation of indigenous people in correctional institutions
and called for its elimination over the next decade. The National In-
quiry into Missing and Murdered Indigenous Women and Girls also
called for the government to evaluate the impact of MMPs on the
overincarceration of indigenous women, girls and 2SLGBTQQIA
people and to take action to address the problem. The parliamentary
Black caucus has also called for the elimination of MMPs.

[Translation]

The government is listening and taking appropriate measures.
This bill would repeal certain mandatory minimum penalties, or
MMPs, but not all. We propose to focus on repealing MMPs that
have had the greatest impact on the communities in question, while
guaranteeing that the courts can continue to impose harsh penalties
for violent and serious offences.

Let me be clear on this last point: these reforms will have no
negative impact on public safety and will not signal to the courts
that the offences concerned are not serious.

MMPs will be retained for serious offences such as murder, sex-
ual assault, all sexual offences against children and certain offences
involving restricted or prohibited firearms or that involve a firearm
and are related to organized crime.

As for the second category of reforms, Bill C-5 will increase the
use of suspended prison sentences, also called conditional sen-
tences, or CSs.

® (1310)
[English]

A CSO is a sentence of incarceration of less than two years that
is served in the community under strict conditions such as a curfew,
house arrest, treatment and/or restrictions on possessing, owning or
carrying a weapon. CSOs will increase access to alternatives to in-
carceration for low-risk offenders while also furthering the sentenc-
ing goals of denunciation and deterrence.

The evidence is clear. Allowing offenders who do not pose a risk
to public safety to serve their sentences under strict conditions in
their community can be more effective at reducing future criminali-
ty. Offenders can keep a job and maintain ties with their family and
community. These measures bring back flexibility in sentencing by
allowing judges to help people, not just jail them. For example, a
judge can impose a CSO for an offender to serve their sentence at
home while receiving appropriate mental health and rehabilitation
supports.

The measures allow communities to take on the responsibility for
the rehabilitation of their members through a community justice
program that we are funding. Experts in the field and in the com-
munities themselves tell us that this is the best way to move the
community forward, to move society forward and to help every-
body, including victims, heal while maintaining public safety. That
is what CSOs do.

The reforms in Bill C-5 will remove many limitations on CSO
eligibility, but not all. CSOs will be available only for sentences un-

der two years for offenders who do not pose a risk to public safety.
I want to emphasize this part, as I believe there is some misunder-
standing that CSOs will become available for all offenders. I re-
peat: They will be available only where public safety is not at risk.

CSOs will also not be available for some offences, including ad-
vocating genocide, torture and attempted murder, as well as terror-
ism and criminal organization offences when they are prosecuted
by way of indictment, for which the maximum term of imprison-
ment is 10 years or more.

Finally, while it is important to enact sentencing measures that
aim to reduce recidivism and overrepresentation, it is equally essen-
tial to ensure that there are adequate off-ramps at the earliest stages
of the criminal justice process. This is especially true for conduct
that could more appropriately be treated as a health concern.

To this end, Bill C-5 will require police and prosecutors to con-
sider alternatives to laying or proceeding with charges for the sim-
ple possession of drugs. Alternatives will range from taking no ac-
tion at all to issuing a warning or, if the individual agrees, diversion
to an addiction treatment program. These measures are in keeping
with the government's public health-centred approach to addressing
substance use and the opioid epidemic in Canada.

The damage caused by this failed criminal justice policy is not
simply a Canadian problem. I was in Washington last month and
met with a number of bipartisan groups and think tanks working on
criminal law reform. The message from all of them was that incar-
ceration has failed. Many states, both Democratic and Republican,
have abandoned MMPs because they simply do not work. The re-
forms we are proposing are the reforms they are advocating, repeal-
ing MMPs, bringing greater flexibility to sentencing, and diverting
offenders out of the criminal justice system in the first place. These
are solutions that will address the problems we face.

In addition to the reforms in Bill C-5, our government remains
committed to working with our partners in the provinces and terri-
tories, as well as with Black, indigenous and marginalized commu-
nity leadership in order to eradicate the overrepresentation of these
communities in the criminal justice system.

Community safety is what we want. These reforms will help
make that happen.

I look forward to answering any questions you have.

Thank you.
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The Chair: Thank you, Minister Lametti. We really appreciate
your presence here today.

Dear members, I'll use a green folder to show when there are 30
seconds left, just so I don't interrupt your train of questioning. I'll
use that and give you the grace of those 30 seconds to end your
time.

The first round of questioning is to Mr. Moore for six minutes.
® (1315)
Hon. Rob Moore (Fundy Royal, CPC): Thank you, Mr. Chair.

Thank you, Minister, for appearing. It's good to see you again
virtually, as well as the officials who are appearing with you.

Minister, I know you and I agree with each other from time to
time. Bill C-5 is not going to be one of those times. I can tell you
from the testimony that we've heard in our deep consultations with
witnesses and communities, both rural and urban, as well as various
victims groups, that this bill could not be more breathtakingly out
of touch at the time we find ourselves in in Canada.

Removing mandatory minimum penalties for serious gun crime,
house arrest for serious offences against a person, Controlled Drugs
and Substances Act trafficking, production and distribution mini-
mums being eliminated for serious offences that are plaguing our
communities.... This bill, quite frankly, flies in the face of those
who are calling for safer streets and communities, and it is an af-
front to victims.

I heard in your opening remarks—it's quite heartening and I'm
sure Canadians will be relieved—that you're maintaining the
mandatory minimum penalty for murder. I guess that sets the bar
fairly low, Minister. We're interested in making sure we have a jus-
tice system that's balanced, protects the rights of victims and keeps
communities safe.

I want to jump right into questioning.

According to Statistics Canada, women were violently victim-
ized at a rate nearly double that of men in 2019. We know part of
this is due to the fact that, according to Statistics Canada research,
women were five times more likely than men to be victims of sexu-
al assault. At your appearance at committee on March 10, 2020,
you stated that, “despite the robustness of our legal framework in
this area, there are still extremely low rates of reports, charges and
convictions in sexual assault cases.”

With your Bill C-5, Minister, both sexual assault with a weapon,
threats or causing harm, and the offence of sexual assault under
section 271 would have mandatory jail time removed, and an of-
fender could serve their sentence from their home community.

Did you consult with victims of sexual assault before making the
decision to allow the perpetrators to serve their sentence from
home?

Hon. David Lametti: 1 thank the honourable member for his
question. Thank you, Rob, if I may.

Yes, we are going to disagree quite strongly on this. I think what
is an affront is the continuation of a so-called “tough on crime” pol-
icy that has so clearly failed in Canada. It has so clearly failed in

the United States. It has so clearly failed in countries like Great
Britain. It is being abandoned everywhere. It would be an affront to
keep going with that without looking at the evidence and without
assessing the impact that these minimum mandatory penalties and
the lack of conditional sentence orders are having on the system.

That's what we're trying to do. I don't know where you're—

Hon. Rob Moore: Thanks, Minister. I don't have a lot of time.
My question is, did you consult with victims of sexual assault?

Hon. David Lametti: I'm not sure where you're getting the in-
formation that we've removed mandatory minimum penalties for
sexual assault. That's simply wrong.

Let me point out two things. First of all, conditional sentence or-
ders, as I have said, will be available to a judge only when the sen-
tence would have been less than two years. Obviously, they won't
be used in a case where there's a minimum mandatory penalty that's
higher than that. In no case will they be allowed when there's a
threat to public safety. That's the sine qua non of what we're doing
here.

The kinds of situations that you're referring to simply don't exist.
Serious offences will always be punished seriously. Sentencing
judges will always take the context and circumstances into account,
and they will go towards the other end of the sentencing spectrum
when it is merited.

What we're doing here is giving the flexibility back when there's
some other contextual reason that means that the best thing for the
victim, the best thing for the person and the best thing for the com-
munity is not to incarcerate the person.

® (1320)

Hon. Rob Moore: Thanks, Minister.
Where I'm getting the information around sexual assault is....

I'm sorry, Mr. Chair. I'm getting the French translation into my
headset. I'll continue—

The Chair: I think it's been corrected, Mr. Moore. I believe got
the same.

Hon. Rob Moore: Thank you, Mr. Chair.

Where I'm getting the information, Minister, is directly from Bill
C-5. Offences for which a conditional sentence would be available
include sexual assault with a weapon, threats or causing harm, traf-
ficking or exporting, fraud over $5,000, robbery, breaking and en-
tering, and robbery to steal a firearm. These are offences that are
taking place in all of our communities. Under your bill, the perpe-
trators will now be able to receive a conditional sentence, otherwise
known as “house arrest”, rather than jail time.
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Minister, I'd like an acknowledgement on the source of many of
these mandatory minimums that you say are for not serious of-
fences. Do you know the origins in the Criminal Code of the
mandatory minimum for using a firearm in the commission of an
offence, for example, and for weapons trafficking? On those
mandatory minimums, do you know when they were introduced?

The Chair: Answer very briefly, please, Minister.
Hon. David Lametti: Thank you.

I believe those were introduced under a Liberal government.
Correct me if it was under Prime Minister Martin or under Prime
Minister Chrétien, but the fact—

Hon. Rob Moore: One of them was introduced under Prime
Minister Pierre Elliott Trudeau in 1976, and the other under Prime
Minister Jean Chrétien in 1995, the point being, Minister, that these
are serious offences.

The Chair: Thank you, Mr. Moore.

We'll have to go to the next panellist.

Hon. David Lametti: The point, Mr. Moore, is that there was a
rapid increase—

The Chair: Minister, I'm going to have to ask you to answer that
in the next question or, hopefully, perhaps the next member will al-
low you some time to answer that.

Madame Bri¢re, you have six minutes.

[Translation]

Mrs. Elisabeth Briére (Sherbrooke, Lib.): Thank you,
Mr. Chair.

Minister, I'll give you an opportunity to finish your answer to
Mr. Moore.

Hon. David Lametti: Thank you.

Even though some mandatory minimum penalties were imposed
under the regimes of prime ministers Trudeau senior, Chrétien and
Martin, the vast majority of those penalties were introduced by
Mr. Harper's government, which also did away with the conditional
sentence option. That clearly led to an at times excessive over-rep-
resentation of certain groups, particularly indigenous persons, in
Canadian prisons and to over-incarceration, a problem we want to
correct.

However, these penalties must be repealed because they don't
work. Consequently, we have selected some 20 mandatory mini-
mum penalties whose removal would not endanger public safety.
For some of the offences that Mr. Moore mentioned, such as those
involving a prohibited firearm, a restricted firearm or the use of a
firearm by organized crime, mandatory minimum penalties will re-
main. We're really targeting offences involving the use of a gun.

Mrs. Elisabeth Briére: Minister, you haven't told us about your
visit to Washington. As you know, many organizations in the Unit-
ed States are striving to right wrongs caused by the failure of
decades of criminal justice policies.

Would you please tell us a little more about your visit to Wash-
ington and what you learned from those organizations?

Hon. David Lametti: Thank you for your question.

I met some experts from the Brennan Center for Justice, the Sen-
tencing Project and the Council on Criminal Justice. These are bi-
partisan organizations whose subject matter experts have examined
the scope of the over-representation of certain groups in U.S. pris-
ons as well as the effectiveness of incarceration.

They're making the same recommendations we're discussing to-
day: the reduction or elimination of mandatory minimum penalties,
flexibility in sentencing, inluding the use of conditional sentences,
and the decriminalization of cases resulting more from a health
problem.

® (1325)

Mrs. Elisabeth Briére: According to the government's back-
grounder on Bill C-5, the repeal of mandatory minimum penalties
is part of an effort to promote judicial discretion for sentencing.

However, the bill would not remove all mandatory minimum
penalties.

If judicial discretion in sentencing is important for some of-
fences, why isn't it for others?

Hon. David Lametti: We wanted to remedy a quite specific
problem, the over-representation of indigenous peoples and Blacks
in the judicial system. We therefore targeted offences associated
with that sort of over-representation.

We aren't saying that other measures couldn't be evaluated, but
we'd like to move forward cautiously and really attack this specific
problem. That's why we selected these offences.

Mrs. Elisabeth Briére: We talked about over-representation ear-
lier.

Bill C-5 would grant significant discretion to police officers and
prosecutors in criminal cases.

How would the changes made by the bill prevent the over-repre-
sentation of certain populations in the correctional system?

Hon. David Lametti: Consider people suffering from addiction,
for example. We think it would be preferable to treat this type of
problem as a health problem. Trying these individuals, bringing
them before a judge or sending them to prison aren't the most effec-
tive ways to improve their situation or that of their communities
and families.

Other solutions can be considered. We could reduce the number
of people in the justice system by directing them to the resources
they need, particularly health resources.
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Once people are in the system, we can also use conditional sen-
tences to determine penalties that would allow them to stay with
their families, keep their jobs, find the necessary support to im-
prove their situation and reach some form of reconciliation with the
victims. The victims are also very important.

[English]
The Chair: Thank you, Minister.
I'll next go to Monsieur Fortin for six minutes.

[Translation]

Mr. Rhéal
Mr. Chair.

Fortin (Riviére-du-Nord, BQ): Thank you,

Good afternoon, Minister. Thank you for being with us today.

I almost want to start with the same warning as my colleague
Mr. Moore gave you. I'm not sure we're going to agree on Bill C-5,
even though, on the merits, the Bloc Québécois has historically dis-
agreed with mandatory minimum penalties and will continue to do
so.

We do think it's preferable to allow judges to determine the ap-
plicable penalties in most cases, but not all. On the matter of de-
criminalizing the use of small quantities of drugs, we think that's
more a health problem than a legal problem.

So perhaps we could agree on substance, but we have some
reservations with Bill C-5 as drafted.

You told us at the outset that the bill was designed to combat sys-
temic racism. I'd say you're stretching a point. Systemic racism is a
major problem that obviously must be addressed, but first we
should determine what it is. I'm not sure that systemic racism, in
the sense the present government intends, actually exists. However,
that's another issue that we won't be addressing today.

To my mind, reducing the applicable penalties for certain crimes
in order to prevent racialized individuals from winding up in prison
is an odd way to address racism

Having said that, I'm going to ask you some more specific ques-
tions because I only have six minutes, and I can't have more than
five left. As you'd expect, we won't be able to address the entire is-
sue in five minutes.

However, I want to validate a point with you.

You say that mandatory minimum penalties would remain in
force for serious crimes.

Do you think that weapons trafficking is a serious crime or not?
® (1330)

Hon. David Lametti: It's a serious crime. That's why the vast
majority of offences involving the use of a firearm...

Mr. Rhéal Fortin: Minister, my question was...

Hon. David Lametti: I'm going to answer your question,
Mr. Fortin.

Mr. Rhéal Fortin: I can't let you speak for two minutes because
I only have five minutes of speaking time.

Hon. David Lametti: Yes, but I have to answer your question.

Mr. Rhéal Fortin: I understood that you think it's a serious
crime.

Hon. David Lametti: Consequently, it's not included in the bill.

Mr. Fortin, you should read the bill more closely.

Mr. Rhéal Fortin: Mr. Chair, I'm entitled to use my speaking
time to ask questions.

Aren't I?
[English]
The Chair: Yes.

[Translation]

Mr. Rhéal Fortin: Yes.

Minister, do you think it's a crime to discharge a firearm with in-
tent?

Hon. David Lametti: If it's serious in view of the circumstances,
the penalty will be harsh.

Mr. Rhéal Fortin: So the act of discharging a firearm with intent
is necessarily serious.

Is my understanding correct?

Hon. David Lametti: That's not necessarily the case in some
court cases.

Mr. Rhéal Fortin: All right.

Hon. David Lametti: If someone...

Mr. Rhéal Fortin: Armed robbery...
[English]

The Chair: Mr. Fortin, you're going to have to allow the witness
a reasonable time to answer.

[Translation]

Mr. Rhéal Fortin: The witness has the time to answer my ques-
tions, Mr. Chair. My questions are simple, and he can answer them
with a yes or a no. I don't need any further explanation.

I only have five minutes of speaking time.

Hon. David Lametti: It's not up to you to determine the answer,
Mr. Fortin.

Mr. Rhéal Fortin: I'd like to speak with the minister at greater
length, but my speaking time is limited.

Minister, do you think armed robbery is a serious offence?

Hon. David Lametti: Mr. Fortin, the bill would repeal certain
minimum penalties in cases...

Mr. Rhéal Fortin: That's not the point of my question.
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Hon. David Lametti: We want to repeal minimum penalties in
cases where judicial flexibility is needed.

Mr. Rhéal Fortin: That's not the point of my question, Minister.

Mr. Chair, it would be good if someone explained to Mr. Lamet-
ti...

Hon. David Lametti: That doesn't mean that, if the circum-
stances are serious. ..

[English]

Mr. Larry Brock (Brantford—Brant, CPC): On a point of or-
der, Mr. Chair, the last three or four minutes have been very diffi-
cult to understand. The interpreters are speaking over each other.
Quite frankly, I could not follow the line of questioning or the re-
sponses.

The Chair: Mr. Fortin, I would ask that once you ask a question
you allow the witness to respond, and then let them know you're
asking the next question. When there is crosstalk, it's very difficult
for translation services as well. The echoing also overlaps on that.

Mr. Rob Morrison (Kootenay—Columbia, CPC): On a point
of order, though, Mr. Chair, I think that Mr. Fortin asked a question,
got a response, and was good with that, and the minister kept talk-
ing. If we are limited to five minutes, and we get one answer and
we want to carry on with another question.... Otherwise, the minis-
ter could likely continue to talk for the entire five minutes, and I
don't think that's correct either.

Ms. Lena Metlege Diab (Halifax West, Lib.): I have a point of
order here as well.

Mr. Gary Anandasangaree (Scarborough—Rouge Park,
Lib.): I have a point of order, Mr. Chair.

The Chair: Yes. I believe Ms. Diab spoke, and then Mr. Anan-
dasangaree.

Ms. Lena Metlege Diab: Chair, we need some respect in the line
of questioning.
[Translation]

Mr. Fortin, the reason why the minister doesn't have the time to
answer your questions is that you've spent all your speaking time
asking your questions. If you really want an answer, you absolutely
have to allow him a few seconds to answer the question.

Committee members must show respect for the witnesses.

Mr. Rhéal Fortin: Mr. Chair, allow me to say that I entirely
agree with...

[English]

The Chair: Thank you.

Mr. Fortin, let me just get to Mr. Anandasangaree, and then I'll
return to you.

Mr. Gary Anandasangaree: Thank you, Mr. Chair.

I think there's a general convention in Parliament that the re-
sponse time equates very closely to the time for the question. When

Mr. Fortin asks a question, he needs to give adequate time for a re-
sponse. He cannot cut off the minister and go to the next one.

We all recognize time limitations. I think we've all generally
been very much in adherence to these conventions. I hope we can
continue the meeting and give adequate time for a response, with-
out interruption, so we can actually hear both the question and the
answer, and understand. It is a bit more difficult, especially, for our
interpreters, who have been working around the clock.

® (1335)
The Chair: Mr. Fortin, over to you.
[Translation]

Mr. Rhéal Fortin: Thank you, Mr. Chair.

I entirely agree with the remarks we've just heard, particularly
those of Ms. Diab. I have a great deal of respect for Minister
Lametti. He is both a gentleman and a scholar, a justice expert. I
know it would be a pleasure for me to chat with him all day long.
However, I have only five minutes to ask my questions, and I've al-
ready lost time as a result of the interpretation.

We've often discussed this situation, and I've suggested more
than once that speaking time be extended when questions aren't
asked in the language of the witness. The idea is to allow everyone
a fair amount of time. I'm having that problem. As I previously
said, I agree with Ms. Diab. As a result of this situation, I'm asking
the minister specific questions to which he can answer with a yes or
ano.

I'm asking him if he thinks that firearms trafficking is a serious
crime, if armed robbery is a serious crime and if discharging a
firearm with intent is a serious crime. These are questions that he
can answer with a yes or a no. If every question results in a four- or
five-minute speech, I won't have time to ask more than one or two
questions over the entire afternoon, and I'll have lost my time on
this committee.

I believe we're entitled to clear answers. The minister had five
minutes for his opening remarks and to tell us how he viewed his
bill. We took note of that. That's not the problem. Now it's time for
members to ask the minister questions. However, with all due re-
spect to him and the citizens watching us, I think we're entitled to
expect short answers when the question asked is short and can be
answered with a yes or a no.

[English]

Mr. Yasir Naqvi (Ottawa Centre, Lib.): | have a point of order,
Mr. Chair.

The Chair: Thank you, Mr. Fortin.

I'll go to Mr. Naqvi next.
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Mr. Fortin, I'll ask you to respect the amount of time you take to
ask a question and give at least the same amount of time to answer
the question. I know you're expecting perhaps a yes or no, but if
you have a 10-second or 15-second question, at least give the wit-
ness 15 to 20 seconds. Because of interpretation, it takes a few sec-
onds longer, and it goes both ways with interpretation. We all want
to listen to your questions and have them on the record.

Go ahead, Mr. Naqvi, and then I'll try to resume after this.

Mr. Yasir Naqvi: I just want to make one point, and this has
been on my mind for some time. We're dealing with some complex
criminal justice and legal issues here. There is no such thing, as Mr.
Fortin knows, as a yes-or-no answer. These are nuanced issues that
require thoughtful, nuanced answers, and I think time should be
given to all our witnesses, not just the minister, to articulate their
thoughts properly.

The Chair: Thank you, Mr. Naqvi.

I will—

Hon. Rob Moore: I have a point of order. I'm sorry, Mr. Chair,
but all this discussion about how we ask questions and how we an-
swer questions is taking up a lot of question time. We get the minis-
ter here only so often, so I'm hopeful the minister can stay for
maybe an extra 15 minutes to make up for some of the delays we're
experiencing by debating how questions are answered and asked.

The Chair: Thank you, Mr. Moore.

I can't control the minister's schedule or itinerary. We are here as
members, but I'll leave that to him. Hopefully, we'll be able to get
in a round of questions for everyone. This committee has done a
very good job in the past, and even though this is the first time the
minister is coming here and I know we're all excited, I'll ask that
we stick to decorum. I think we should be okay.

Mr. Fortin—

Mr. Larry Brock: Mr. Chair, on a point of order, in furtherance
of my colleague Mr. Moore's commentary, and in reflection on my
colleague Mr. Naqvi's commentary that these are nuanced questions
and, more importantly, nuanced responses, perhaps the committee
can consider inviting the minister back for a further hour at a future
date. Obviously there are a lot of questions that all members from
all parties wish to ask the minister, and he has lengthy responses, so
perhaps a further one hour might be warranted in the circum-
stances.

® (1340)
The Chair: Thank you, Mr. Brock.

I think we'll look at that afterwards. We still have an hour of de-
partment officials who have a high level of expertise on this, and
we should listen to them.

I'm going to resume, so Mr. Fortin can continue his questioning.

I've added some time for you, Mr. Fortin, for the disruption. You
have about two and a half minutes.

[Translation]
Mr. Rhéal Fortin: Thank you, Mr. Chair.

Thank you, Minister, for your previous answers. I'd like to reiter-
ate my respect for you, but we are unfortunately limited in terms of
time. I accept the chair's decision about allowing the same amount
of time for the answer as it takes to ask the question.

So, I'll go back to where I left off.

Do you consider robbery with a firearm to be a serious offence?

Hon. David Lametti: The seriousness of the offence is deter-
mined by the judge. It could be serious or less serious, depending
on the circumstances.

Mr. Rhéal Fortin: Okay.

Is extortion with a firearm serious or not, in your opinion?

Hon. David Lametti: The seriousness of the offence is always
determined by the judge, and it can vary with the circumstances.

Mr. Rhéal Fortin: The commission of an offence with a firearm,
trafficking in firearms, possession with intent to traffic firearms,
discharging a firearm with intent, robbery with a firearm, extortion
with a firearm; according to you, none of that is necessarily serious,
if I have understood you correctly. It all depends on the facts and
the circumstances.

Is—

Hon. David Lametti: I apologize for interrupting you.

That's why judges are given a degree of latitude, so that they can
determine the appropriate penalty, in accordance with the serious-
ness of the circumstances.

Mr. Rhéal Fortin: Minister, you and I are aware of the increas-
ing amount of violence with firearms, particularly in the Montreal
area, but just about everywhere in Canada in recent years.

Do you think that doing away with mandatory minimum penal-
ties for the offences I just listed would send the right message to the
public?

Hon. David Lametti:
Mr. Fortin.

That raises a different problem,

1 was very pleased to see you publicly support this very bill in
the House of Commons when it was initially introduced.

As was promised during the election campaign, my colleague,
Minister Mendicino, is currently addressing the firearms trafficking
problem, particularly in Quebec.

Mr. Rhéal Fortin: I won't go on at length, because I don't have
enough time left.

[English]

The Chair: Thank you, Mr. Fortin. Your time is up.
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[Translation]

Mr. Rhéal Fortin: Mr. Chair, these rounds of questions are al-
most useless when the amount of time is limited.

Thank you, Minister.
[English]

The Chair: The next round will go to Mr. Garrison for six min-
utes.

Mr. Randall Garrison (Esquimalt—Saanich—Sooke, NDP):
Thank you very much, Mr. Chair, and I thank the minister for being
here today.

I know that one of the motivations behind C-5 is to address sys-
temic racism in the justice system, but I want to ask about some-
thing I think is very closely related. That's the overdose crisis in
Canada.

In 2021, in British Columbia, 2,224 people died from an over-
dose and a poisoned drug supply. That's at least 2,224 families who
lost fathers, mothers, sisters, brothers, kids, cousins and neighbours.
This is a rapidly increasing problem.

One way that you've talked about it in this bill is with diversion
and reducing mandatory minimums, but the First Nations Health
Authority in British Columbia reported that indigenous British
Columbians are five times more likely to experience an overdose
crisis and three times more likely to die from that overdose crisis.

Minister, my question to you is, wouldn't it be better simply to
eliminate the criminal offence of possession of small amounts of
drugs for personal use?

Hon. David Lametti: Thank you, Randall, for that question. I
certainly share the concern that there's an opioid crisis, not only in
Vancouver and in British Columbia, but across Canada. It is one
that is serious.

I'm trying to attack a specific problem with sentencing reform. |
would be open to other ways of attacking that problem, particularly
working with experts on the ground, with the governments of
British Columbia and Vancouver and with my colleagues, the Min-
ister of Health and now the Minister of Mental Health. I don't think
we should close off any possibility for solving those problems.

I would also be open to other criminal law reforms. I am certain-
ly investing in community justice centres in British Columbia, par-
ticularly in the indigenous communities. They are indigenous-led
and actually work with indigenous offenders, many of whom have
problematic addiction and opioid challenges.

That's another way I can do it, but I'm willing to work with other
colleagues across the board and I'm open to ideas.

® (1345)

Mr. Randall Garrison: Minister, my colleague from Courte-
nay—Alberni, Gord Johns, has a private member's bill, C-216, that
would do exactly that. It would decriminalize personal possession
and make a lot of other changes around the possession offences,
which would get people into treatment rather than into the justice
system.

Are you saying today that your government is prepared to con-
sider that private member's bill?

Hon. David Lametti: I'm not going to pre-empt a decision that
might be made down the road, but I would certainly consider it
with Mr. Johns, as well as with my ministerial colleagues and oth-
ers who are interested.

Mr. Randall Garrison: Thank you very much, Minister.

One of the other criticisms that I and others have of this bill is
that it picks out only some mandatory minimums. While I agree
with you and I support maintaining them for some of the most seri-
ous, violent crimes, there are a lot of other mandatory minimums
that could be removed.

There has been in a bill in the Senate several times. It's now Bill
S-213, which aims to restore discretion for judges even where
there's a mandatory minimum in place. If a judge found that there
were extenuating circumstances, they could ignore those mandatory
minimums. I wonder what your opinion is on that approach.

Hon. David Lametti: It is an approach that I evaluated in the
conception of this particular bill. You know that I'm always open to
working in good faith with colleagues around this table and in the
House of Commons across the aisle to make any bill that I'm
proposing better. I'm always open to that.

1 didn't go with that approach for a variety of different reasons. I
think the bill I have tabled is attainable. I think it's feasible. I think
it will be effective in targeting systemic overrepresentation.

Mr. Randall Garrison: Thank you very much, Minister.

Yes, of course, we've had a good relationship, dialogue and all of
these things. I'm going to ask you about something we've talked
about privately so you can say it publicly. That's the question of ex-
pungement.

Those who get involved in the justice system for personal pos-
session end up with criminal records that often make employment
and housing difficult to find. This bill doesn't deal with expunge-
ment for previous convictions. I wonder what your answer is, even
though I know it.

Hon. David Lametti: It falls under the domain of my colleague,
Minister Mendicino, the Minister of Public Safety.
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We did have expungement for the so-called LGBTQ “crimes” for
members of the public service when we made that apology. We ex-
punged those “crimes” because we wanted those crimes to be treat-
ed as never having been a crime.

We introduced pardon reform after cannabis...using the word
“pardon” and creating an expedited pardon process because those
were illegal activities before we legalized cannabis. That was the
distinction.

It's for my colleague to look at pardon reform. I know he is
thinking about it. I know his predecessor, Minister Blair, thought
about it as well. I understand the impact that pardons have. It's also
something that I heard in Washington from bipartisan reformers in
the United States.

Mr. Randall Garrison: We and the Democrats often talk about
automatic expungement. We've seen, in the previous attempts for
expunging records or having expedited pardons, that an expensive
or convoluted process is one that the very people we are trying to
help here have the most difficulty accessing. They don't have re-
sources to hire a lawyer or pay fees. They don't have access to the
Internet on a regular basis.

I guess I would urge you in any discussions with your colleague
to remember that the people we are trying to help here have a very
tough time accessing those kinds of processes.

The Chair: Thank you, Mr. Garrison.

Next is a five-minute round to Mr. Brock, please.
Mr. Larry Brock: Thank you, Mr. Chair.

Thank you to the minister and department officials. Thank you
for your attendance.

It's my first opportunity to talk directly to you, Minister. Hope-
fully I'll get a number of questions in.

The first one I want to bring to your attention is the timing of
your introduction to this particular bill. I remember that day very
clearly, because, less than 24 hours removed from your presenting
Bill C-5 in the House, we stood in solidarity as members of Parlia-
ment, and the entire House commemorated the Ecole Polytechnique
massacre from several years ago. We stood for the message that the
government would stand strong against all forms of gun violence
and to inform Canadians in very clear terms that we would take im-
mediate steps to curb the ever-increasing tide of that criminal be-
haviour.

I think you'd agree with me, Minister, that the number one re-
sponsibility of a federal government is to keep its citizens safe. Do
you agree with that?

® (1350)

Hon. David Lametti: Look, I'm a Montrealer. I know Polytech-
nique. I've been to the building; I've been in the room. I know grad-
uates of that program. I remember the devastating impact and
where I was when I got the news. I remember that very well.

We take gun violence very seriously. We as a government have
reinstituted investing against gun violence across Canada. We have
banned assault weapons, the kinds that were used to perpetrate

these kinds of crimes, the kinds of weapons that have a place only
on the battlefield.

Mr. Larry Brock: Thank you, Minister. | have only a few min-
utes—

Hon. David Lametti: We are also fighting trafficking. We've in-
vested historic sums—

Mr. Larry Brock: Minister, thank you.

Hon. David Lametti: —and reversed the lack of spending that
the previous Harper government failed to do.

The Chair: Thank you.

Continue, Mr. Brock.

Mr. Larry Brock: Thank you.

The same day that you introduced Bill C-5, you were quoted as
saying that this was not aimed at “hardened criminals” but at first-
time, low-risk offenders. Specifically, you said this:

Think about your own kids. Perhaps they got into trouble at some point with the
law. I bet you would want to give them the benefit of the doubt or a second
chance if they messed up. Well, it is a lot harder to get a second chance the way
things are now.

With all due respect to you, Minister, that tone-deaf response was
not what Canadians wanted to hear one day removed from the com-
memoration, one day removed from our standing in solidarity
against gun crime. You know that gun crime is on the rise across all
of Canada, and particularly in my riding of Brantford—DBrant.

Minister, this week, April 6, you then did not respond directly to
a question posed by the Conservative member for Kamloops—
Thompson—Cariboo. He brought to your attention the situation of
a drive-by shooting, which this legislation captures. He asked you
specifically how that is not a threat to public safety. The govern-
ment could put into place a constitutional “safety valve” and have
mandatory minimum penalties, with exceptions, to address the
problems of over-incarceration. This could provide a perfect middle
ground. Why wouldn't the government consider that?

Your response, sir, was that the “fallacy” of the member's argu-
ment was “clear”, and that you were eliminating MMPs to elimi-
nate the bottom range for all offences. Then you drew another ex-
ample and said that what you were talking about here was “where a
person perhaps has a few too many on a Saturday night and puts a
couple of bullets into the side of an empty barn”.

My question to you, Minister, is this. The discharge of a firearm
with intent, or recklessly, deserves jail time. Would you agree with
that or not?
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Hon. David Lametti: The seriousness of the offence under all of
these Criminal Code offences—you know this, as a former
Crown—depends on the circumstance. We are talking about sen-
tencing here. It's up to the judge to determine, according to all of
the facts in front of the sentencing judge, the seriousness of the of-
fence in question.

It's still the same offence in terms of actus reus and mens rea, but
there are different degrees of seriousness. Serious offences will al-
ways be punished seriously. A drive-by shooting is going to be pun-
ished seriously. There is going to be serious jail time associated
with that. It is an affront to Canadian people to try to mislead them
otherwise.

In terms of the offences we're talking about, I based that example
on a real case. The person who did that one night had a job. He had
a girlfriend. He was going to school. He had a few drinks too many
that evening. He put a few bullets with his shotgun into the side of
an empty barn. There was nobody around, but a neighbour heard it
and called the police. He was charged with a minimum mandatory
penalty. He got four years. He lost the job. He lost the girlfriend.
He lost the education. When he left prison, he ended up moving in-
to the same house with the people he had served time with, so that's
the education he got.

That's what we're doing here. That wasn't a serious set of circum-
stances that deserved jail time, whereas a drive-by shooting certain-
ly would.

® (1355)

The Chair: Thank you, Minister. In the interests of time, I have
to move on.

Next we have Mr. Naqvi for five minutes.
Mr. Yasir Naqvi: Thank you very much, Mr. Chair.

Minister, it's good to see you here today.

I'm interested in learning more about the conditional sentencing
orders that are also part of Bill C-5. When I had the honour of serv-
ing as the Attorney General of Ontario, we introduced a similar no-
tion dealing with bills, introducing bill.... That's in the province. In
fact, I recall making a certain announcement with Mr. Brock when
he was a Crown prosecutor. He was quite supportive of that initia-
tive.

It was an opportunity to allow people who had some serious
mental health or addiction challenges.... Instead of being remanded
and incarcerated while they were waiting for their trial, they were
allowed to be in a community setting, under strict conditions, where
they could get support services. There was ample evidence to
demonstrate that this would be far more beneficial to them and to
society in general.

What evidence and benefits have you seen in terms of the use of
conditional sentencing orders that have compelled you to reintro-
duce them through Bill C-5?

Hon. David Lametti: It's wonderful to have two former attor-
neys general around the table with me here this afternoon.

There is a mountain of evidence on conditional sentence orders
and this kind of flexibility in sentencing, which shows a positive

impact, not just for the rehabilitation and reintegration of the of-
fender, but for victims and communities. Having conditional sen-
tence orders allows us to attack the real problem, be it problematic
addiction, intergenerational trauma in the case of racialized com-
munities, poverty or a lack of housing. Those are the problems we
need to attack.

What a conditional sentence order allows us to do, instead of
sending a person to jail—and oftentimes, in the case of a woman,
then having to take her kids into custody—is to keep that person at
home and getting the treatments they need, perhaps keeping their
job and staying around the community supports they have.

I would also add that it enables us to realize the potential of the
investments we are making for indigenous people with Gladue re-
ports, which allow a sentencing judge to craft a sentence based on
what is in that Gladue report.

We have started a pilot project on IRCAs—impact of race and
culture assessments—in Nova Scotia, in Montreal and in Toronto.
An IRCA allows, in the sentencing of Black offenders, a similar
kind of sentencing report to a Gladue report. Again, a conditional
sentence order allows for the potential there—without a minimum
mandatory penalty, with no harm and no public safety threat to the
community—for the judge to actually craft a sentence that will be
beneficial to everybody in the community: the victim, the offender
and everyone around them. It also allows communities to take
charge of sentencing and rehabilitation in a very positive and proac-
tive way. This is something that expert groups, particularly across
North America, are recommending.

Mr. Yasir Naqvi: Thank you.

I thought it was quite harmful or devastating when they were tak-
en out of the Criminal Code. I think this opportunity given to a
judge to look at the overall circumstances, especially as they relate
to indigenous people, Black people and racialized people, is ex-
tremely important.

When you were talking about MMPs, you alluded to their broad-
er impact on indigenous, racialized and Black people. Can you talk
about some of the data you have seen that demonstrates how MMPs
have been overly utilized in relation to the indigenous peoples of
Canada, Black folks and racialized people?

Hon. David Lametti: There are certainly a number of studies
and statistics with respect to overrepresentation, and with respect to
MMPs in particular. You know the statistics. Indigenous people
represent a tiny percentage of our population but 30% and higher of
people who are in federal incarceration. The number is even higher
for indigenous women. The Black population, at approximately 3%
of the population, I believe, represents, again, close to 9% of all of-
fenders.



April 8, 2022

JUST-11 11

With respect to MMPs themselves, of all admissions to federal
custody between 2010 and 2020, 53% of Black offenders and 36%
of all indigenous offenders were admitted for an offence punishable
by an MMP. Those are shocking statistics. It is simply inexplicable,
for any reason other than systemic racism, that those numbers are
that high. Therefore, we need to attack the problem at all levels.
Sentencing is one of them, but there are other places, too, where we
need to attack this.

® (1400)
The Chair: Thank you, Minister.

Thank you, Mr. Naqvi.

Next, a two-and-a-half minute round goes to Monsieur Fortin.

[Translation]

Mr. Rhéal Fortin: Thank you, Mr. Chair.

I agree with what you said earlier, Minister. A judge will usually
sanction an offence linked to a serious crime with a sentence of im-
prisonment, whether or not a mandatory minimum penalty is pre-
scribed for that offence.

I also agree with the example you gave, about the fact that some-
one should not be sent to prison for four years for discharging a
firearm into a wall on a side street.

But it might have been useful to break this type of offence down
into its components. Discharging a firearm with intent and pointing
it at an inanimate object is one thing, but discharging a firearm with
intent while pointing it at people requires a mandatory minimum
penalty. You have not taken this aspect into consideration, but that's
perhaps what I would have done. We might put forward an amend-
ment of this kind in the committee's report.

Now, Minister, I'd like to draw your attention to two things.

First of all, legislation changes over time. The current Criminal
Code is not the same as the one we had 10, 20, 50 or 100 years ago.
Laws change because the legislator needs to legislate in a way that
reflects the concerns of people at the time it is being drawn up.

Then, Minister, if you agree with this statement, why is legisla-
tion being prepared today to repeal mandatory minimum penalties
for the use of a firearm with intent to commit an offence?

There is, at the moment, an increase in firearm violence, and
people are worried about it. We hear mothers saying that they are
hesitant about sending their children to school because firearms are
circulating in the schools and it's dangerous.

Do you, Minister, feel that the timing on this is bad?

Hon. David Lametti: The proposed amendments to the manda-
tory minimum penalties in this bill are not aimed at assault
weapons or the kinds of firearms used by street gangs in Montreal
and elsewhere.

Our government is currently working to combat trafficking in
weapons of that kind and to deal with street gangs. It is doing so in
a way that will go down in history.

We are listening to people's concerns and are reacting by imple-
menting some measures, in coordination with the provinces, includ-
ing Quebec, and with municipalities.

The purpose of this bill is to address another problem—the over-
representation of Black and indigenous people in the judicial sys-
tem. It's a real problem and we are addressing it now.

Mr. Rhéal Fortin: The crimes are serious, but this bill means
that criminals won't go to prison. It's a curious sort of reasoning.

[English]
The Chair: Thank you, Mr. Fortin.

Thank you, Minister.

We'll to Mr. Garrison for two and a half minutes.

Mr. Randall Garrison: Thank you very much, Mr. Chair.

I know that Bill C-5 is targeting systemic racism, but there's an-
other impact of mandatory minimums that has been a concern for
me—since everyone's citing their past—as a criminal justice in-
structor for 20 years, and that is the situation of women who are in
abusive or controlling relationships. They often end up in the jus-
tice system as a result of the activities of their partners, particularly
around drugs that they are quite often forced to deliver or hold on
behalf of a coercive partner. Therefore, they end up under mandato-
ry minimums.

I wonder if the Minister has any comments on how the bill will
impact women who come into conflict. Again, because of systemic
racism, a lot of those women are Black women and indigenous
women.

® (1405)

Hon. David Lametti: There's absolutely no question that this is
one of the situations that we're attacking here. It's for women who,
through no fault of their own, are drawn into a relationship in
which they are controlled, or have a problematic addiction within
the context of a relationship, or have an addiction that forces them
to seek out a relationship in order to maintain that dependence.
They end up becoming a mule or being charged with possession or
other things. We're trying to keep those women out of the criminal
justice system. We're trying to give those women sentences that fit
the crimes and that will allow them to seek and get the help they
need, while remaining safe.

All of that is part of this package. We think it will have a great
deal of success, particularly with the interaction of the minimum
mandatory penalty and the conditional sentencing order working to-
gether.

Mr. Randall Garrison: One of the things I've often heard, from
both defence attorneys and prosecutors locally, is that mandatory
minimums actually contribute to court delays by making a lot of
cases go to court that might not otherwise if they were able to reach
a deal in the absence of those mandatory minimum penalties being
on the table.
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I wonder whether the department has looked at that problem.

Hon. David Lametti: Very much so; they cost us a massive
amount of money. The minimum mandatory penalties reduce the
amount of plea bargaining in the system, so more cases go to trial.
They increase the number of charter challenges; over a third and
possibly even higher of all the charter challenges in the system are
on minimum mandatory penalties, and about half of them actually
succeed. These clog up the system and they cost us money. When
other people walk free on serious crimes because of a Jordan ruling,
it's in large part caused by the massive logjam that is being caused
by minimum mandatory penalties. If you look at the introduction of
MMPs under the Harper Conservatives and the taking away of
CSOs, the number of court cases go up and the delays go up, so
we're attacking that too.

The Chair: I want to thank the minister for his time and staying
over. | think we're about three minutes into the intervention, but I've
used my liberty to go over seven minutes.

Thank you, Mr. Lametti, for appearing before our committee.
You're always most welcome to come back.

I'll now suspend for a few seconds so you can leave. Then we'll
resume with your officials, who will remain for the remaining hour
and the next round of questions.

[Translation]
Hon. David Lametti: Thank you, Mr. Chair.

Thanks to everyone.
[English]

The Chair: Most of the next panel is online, so I'll introduce
them.

From the Department of Justice, we have Frangois Daigle,
deputy minister of justice and deputy attorney general of Canada,
who I believe is appearing in person. We have Carole Morency, di-
rector general and senior general counsel, criminal law policy sec-
tion. Also from the criminal law policy section, we have Paul Saint-
Denis, senior counsel; Andrew Di Manno, counsel; and Matthew
Taylor, general counsel and director.

I'll resume questioning, if everyone's ready to take answers.

I'll begin with Mr. Morrison, for six minutes.
Mr. Rob Morrison: Thank you, Mr. Chair.

I have a question, and anyone on the panel can answer this. Do
you believe that there is an overrepresentation of indigenous, Black
and other marginalized communities who are victims?

Mr. Andrew Di Manno (Counsel, Department of Justice): In
fact, what the available data shows is that indigenous persons,
Black Canadians and members of marginalized communities are
sometimes overrepresented both as victims and as offenders in the
criminal justice system.

® (1410)

Mr. Rob Morrison: When we talk about long-term solutions,
and this is short-sighted in my opinion, we look at crime preven-
tion. We look at how we tackle the fact that we have.... For exam-
ple, let's go to the opioid crisis, which is part of this bill. How do

we resolve the issue of the opioid crisis in a crime prevention ver-
sus crime reduction way, which of course is putting people in jail?

I am way soft on that; I believe we need to have a crime preven-
tion program. I'm wondering if you or anyone in your area has dis-
cussed how we can have a long-term solution here.

Mr. Andrew Di Manno: What [ can say about Bill C-5 is that
it's just one of the mechanisms that the government has put in
place, not only to reduce criminality but also to impose fairer sen-
tences that will serve the communities themselves. Some of the
measures in Bill C-5 with respect to mandatory minimum penalties
restore judicial discretion, and the same thing with conditional sen-
tences of imprisonment: They allow judges to impose sentences
with a community-based sanction when appropriate. With respect
to the Controlled Drugs and Substances Act, again, there are mech-
anisms there that allow the criminal justice system to keep individ-
uals outside of the criminal justice system and to get the help they
need.

Mr. Rob Morrison: Do you support, and have you budgeted for,
the increase in policing, for example, that will be required, espe-
cially under the CSOs that they're not doing today? Is there a plan?
I didn't see that in the budget yesterday. Is that there, and are you
anticipating supporting law enforcement agencies that will need
that support under the CSO program?

Mr. Andrew Di Manno: It's reasonable to expect that the re-
forms to CSOs will place a greater demand on treatment programs
at the outset. However, mandatory minimum penalties are extreme-
ly costly in the criminal justice system, and they increase charter
challenges. What ends up happening is that if we implement the re-
forms in Bill C-5, we expect that over time, while there will be an
initial increase in requests for treatment and programs, we'll see
long-term reductions in recidivism and more efficient ways of deal-
ing with crime.

Mr. Rob Morrison: I wonder if you can talk about the research
you did to come up with this plan that you have in picking these
particular sections for reducing mandatory minimums, and also,
when you brought in victims who were associated with these of-
fences, how the victims responded to your plans to remove penal-
ties.

For example, I think about an abduction of a person like, say, my
daughter, who's 14 years old, and about her being assaulted and
held against her will. How happy would I be that the individual
would qualify for a CSO and would be coming right back to that
community?

Mr. Andrew Di Manno: The Department of Justice did conduct
public opinion research. It initially showed that Canadians are sup-
portive of MMPs at the outset, but once they're informed about the
negative impacts on the criminal justice system, they overwhelm-
ingly support an approach that's more nuanced and that's currently
permitted under the law.
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I don't want to purport to speak on behalf of all victims, because
they're not a homogenous group; however, as part of the 2017 na-
tional justice survey conducted by the Department of Justice, most
Canadians responded to a survey that they were not supportive of
MMPs, with 91% indicating that Canada should give judges flexi-
bility to impose sentences that are less than the MMP.

Mr. Rob Morrison: Yes, and you know, that's part of our com-
mittee's job. We'll be bringing in witnesses who have been victims.
We'll hear first-hand exactly how they feel about removing some of
these mandatory minimums.

I was, though, happy about one thing that the minister said, and
that was that organized crime, gang activity, is not in this particular
reduction of sentencing. Did I hear that correctly?

® (1415)

Mr. Andrew Di Manno: You are indeed correct. Many of the
mandatory minimum penalties that will remain after Bill C-5 is
adopted are five- and seven-year mandatory minimum penalties for
offences in which a restricted or prohibited firearm is used, when
the offences are in connection with organized crime. The mandato-
ry minimum penalties that are targeted, let's say, for firearm of-
fences in this bill are the ones in the “in any other case” category,
which particularly relates to the use of firearms like long guns.

The Chair: Thank you, Mr. Morrison. Your time is up.

Next I will go to Madam Diab for six minutes.
Ms. Lena Metlege Diab: Thank you very much, Mr. Chair.

Thank you very much to the witnesses for being here this after-
noon. This is very important research—or meeting—that we are do-
ing here. I look forward to all the presenters who will come forth.

In my time in Nova Scotia, when I was involved in the justice
portfolio.... In Nova Scotia, we have a ridiculously high number in
terms of overrepresentation in our correctional facilities of Black
and indigenous Nova Scotians. I would say that overwhelmingly
the research and the evidence are clear now, from the many people
who have spoken on it since those years. There's clearly a problem
in our system. Can you speak to me in relation to that?

What consultations informed the development of Bill C-5,
specifically with groups representing racialized groups and indige-
nous people or provinces like Nova Scotia? What have you heard
and can you tell me the impact that MMPs would have on that
overrepresentation?

I look to whoever is able to answer that.

Mr. Andrew Di Manno: I can start by saying that there haven't
been specific consultations on Bill C-5, but there were consulta-
tions done at the criminal justice system round tables in 2016, and
the mandatory minimum penalties that are being targeted in this bill
are the ones that are particularly associated with negative dispro-
portionate impacts on indigenous people, Black Canadians and
members of marginalized communities.

As the minister noted earlier, indigenous persons are overrepre-
sented with respect to certain firearm-related offences, and the
same goes for Black Canadians, who are overrepresented with re-
spect to import/export offences. I can also say that there's one in
five indigenous women who are serving a sentence for a serious

drug offence or conspiracy to commit a serious drug offence, and
that by repealing the mandatory minimum penalties in those cases,
the government is restoring judicial discretion to impose fit sen-
tences in all cases.

Ms. Lena Metlege Diab: I think part of the bill, and I'm not sure
exactly where it is, would give more discretion to prosecutors and
to police. Is that correct? Do you see that as a concern for marginal-
ized communities, being in a system like that? Can you comment
on that for me?

Mr. Andrew Di Manno: [ can say that the reforms to the Con-
trolled Drugs and Substances Act enact a declaration of principles
for the first time in that federal legislation, and those principles are
based on former a private member's bill, Bill C-236, which treated
drug-related offences, the use of drugs or simple possession of
drugs as a health and a social problem rather than a criminal one.

Where the police officer fails to exercise their discretion to divert
at the first point of contact, Crown prosecutors have to apply the
exact same principles. Those principles are also informed by the
August 2020 guidelines of the director of public prosecutions,
which tell us to focus on the more serious, drug-related offences,
the ones that endanger public safety, and to redirect those cases that
are less serious out of the criminal justice system at the first point
of contact.

® (1420)

Ms. Lena Metlege Diab: Thank you for that.

We've heard and my experience tells me that conditional sen-
tence orders allow offenders to remain embedded in their communi-
ties while serving their sentences when, of course, the offence and
the crime are such that it's appropriate for them to do that. We know
that community support is vital to the process of managing mental
health and addiction challenges, which are extremely difficult to
treat when people are incarcerated.

I know the minister talked about this, but I would like to know
more about what the data shows regarding the difference in the out-
comes here for offenders and the community.

To be frank with you, when I was justice minister and attorney
general in Nova Scotia, we started the mental health court system.
It takes the individual and gives them a wraparound service. In my
time, we had a five-year anniversary, and the results that came out
of that were that it was unbelievably helpful to the individual, to the
community and to everyone involved.

I'm going to give you the time, whatever I have remaining, to
elaborate a little on that.
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The Chair: Unfortunately, Ms. Diab, you don't have time. You
are a few seconds over. Hopefully the witness will be able to an-
swer next.

I believe Mr. Fortin is having some power troubles, but if he re-
connects, we'll give him his time afterwards.

I'm going to skip and go over to Mr. Garrison for six minutes.

Mr. Randall Garrison: Thank you very much, Mr. Chair, for
keeping me on my toes.

I want to start by asking a question about the number of manda-
tory minimum penalties that will remain on the books after Bill C-5
passes, if you have that figure. My recollection was that there were
probably around 73 or 75 existing mandatory minimums or some-
thing like that.

Mr. Andrew Di Manno: There are currently 67 offences in the
Criminal Code that are punishable by a mandatory minimum penal-
ty. Of those, 13 related to firearms will be repealed by this bill. One
of them will be repealed in relation to a tobacco-related offence, so
that would be 67 minus the 14 in the Criminal Code.

With respect to the Controlled Drugs and Substances Act, they
will all be removed. There are currently six offences that are pun-
ishable by an MMP in the Controlled Drugs and Substances Act.

Mr. Randall Garrison: “Never do math in public” is one of my
rules, but that means about 40 mandatory minimums would remain.

Ms. Lena Metlege Diab: It's 47.
Mr. Gary Anandasangaree: It's 53.

Some hon. members: Oh, oh!

Mr. Randall Garrison: We have three or four numbers on the
other side.

We have 47. Okay. How many of those are currently subject to
appeals in the court system? You may not have that, I know. Our
court system is quite decentralized, but I know that a lot of these
are regularly challenged on constitutional grounds. Do we have any
idea of how many of those cases are taking place now?

Mr. Andrew Di Manno: As of March 30, 2022, the Department
of Justice was tracking 245 charter challenges to MMPs. This rep-
resents 35% of all charter challenges to the Criminal Code that are
being tracked by the department.

There are 27 challenges to MMPs for firearm offences, seven at
the appellate court level and 20 at the trial court level. There are al-
so two challenges to MMPs for drug offences, including trafficking,
import, export and production, and both of those are at the trial lev-
el. Of all cases that were tracked by Justice Canada in the last
decade and where a decision was rendered, 69% of the charter chal-
lenges to MMPs for drug offences were successful, and almost half
of the charter challenges to MMPs for firearm offences were suc-
cessful, at 48%.

Mr. Randall Garrison: The reason I ask these questions is that
I'm one of those people who would like to see the court spend its
time on the more serious violent crimes that really threaten commu-
nities. From what you're telling me now, if we pass Bill C-5, it will
take a significant number of future challenges out of the court sys-
tem completely.

® (1425)

Mr. Andrew Di Manno: Indeed. One of the trends we've seen
over the last 10 years is that mandatory minimum penalties have, as
the minister said, increased the number of successful charter chal-
lenges, reduced the number of guilty pleas, which often require vic-
tims to testify more often in certain cases, and increased the amount
of imprisonment of shorter duration, sometimes at the expense of
more effective and longer community-based sentences. By review-
ing these mandatory minimum penalties, resources can be redirect-
ed towards measures that are more effective and will promote low-
ering recidivism rates.

Mr. Randall Garrison: Thank you for that. I think it's an impor-
tant point to remember when we're considering this that there are
not only costs but savings from removing the mandatory mini-
mums. We might get better outcomes for a cheaper price when it
comes to the court system.

I want to switch and ask a question on a concern I have about in-
creased discretion for the police in this bill in the absence of serious
reform with regard to systemic racism in the police. I know the jus-
tice department is not responsible for that, but there are two provi-
sions in the bill around which I'm concerned that in the absence of
reform, there aren't safeguards to prevent systemic racism from
continuing to operate.

The first of those is allowing police additional powers of discre-
tion at the initial level of contact. My concern, as we've seen with
too many police forces, is that discretion will benefit upper-middle-
class white people who come in contact with the police, and not
racialized and indigenous Canadians. The second has to do with
record-keeping. Bill C-5 says that the police may keep records.
Again, my concern in the absence of police reform is that those
records will be kept on indigenous and racialized Canadians and
will not be kept on others who come in contact with the police.

I wonder if the department has any comment on my concern
about police discretion and record-keeping discretion in the absence
of that serious police reform.
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Mr. Andrew Di Manno: What I can say about record-keeping is
that the purpose of the section is to allow police officers to keep
records of warnings and referrals so as to avoid confusion and en-
sure consistent application of the provisions. These records are in-
admissible per the bill. It's indicated that they're inadmissible for
the purpose of proving prior offending behaviour in any court pro-
ceeding.

I can also say that the bill provides an overlapping system of
checks and balances. Where the police officer fails to exercise their
discretion at the first point of contact, lays the charges and refers
the matter to the Crown, the Crown is obligated to follow the prin-
ciples that are laid out in the Controlled Drugs and Substances Act,
but also prosecutorial guidelines, which exist at the federal level
and at the provincial level and essentially say that criminal charges
should be kept for the most serious drug offences that endanger
public safety.

The Chair: Thank you, Mr. Garrison.
Mr. Fortin is back.

Mr. Fortin, I'm glad you have your power back. Your round was
skipped, and I'm going to give it back to you for six minutes.

[Translation]

Mr. Rhéal Fortin: Thank you, Mr. Chair.

Mr. Di Manno, the minister explained that the main reason for
this bill was to combat systemic racism and the overrepresentation
of racialized people in our prisons, if I've understood correctly.

Can you tell me whether any research has been done into the rea-
sons why the racialized people are overrepresented in our prisons?

Is it because they commit more criminal offences, which I would
imagine is not the case? Is it because the police and the judges deal
more harshly with them?

Is it because there aren't enough legal support services in these
communities?

Are there other reasons?

Mr. Andrew Di Manno: That's a very complex question, be-
cause the reasons are complex. In fact they go beyond the scope of
Bill C-5.

According to our data, some offenders, including indigenous
people, Black people and people from marginal communities, are
overrepresented for certain offences, including firearms and drug
offences.

People who have committed offences sanctioned by mandatory
minimum penalties are overrepresented in the criminal justice sys-
tem.

® (1430)

Mr. Rhéal Fortin: So if I have I understood you correctly, you're
saying that the reason why racialized people are overrepresented in
our prisons possibly or probably has nothing to do with the issue of
mandatory minimum penalties.

In which case, is it not somewhat surprising that the Department
of Justice should react by saying that it is going to do away with
these mandatory minimum penalties?

Mr. Andrew Di Manno: According to several studies, the
mandatory minimum penalties have different, and negative, effects
on racialized communities. Various sources of evidence confirm
that denying judges the discretionary power to identify risks with
respect to procedural equity means that these people end up in the
criminal justice system more often.

And yet the government has also made strategic investments to
counter these problems, including in community justice centres.

Mr. Rhéal Fortin: The government has also established—with
the endorsement of the Supreme Court —the famous Gladue re-
ports that allow a social study to be carried out when a member of
an indigenous community is charged/Technical difficulty—Editor].

People who work in the field tell me that there are not enough
resources in the indigenous communities to prepare the Gladue re-
ports. The judges ask for them, but the defence lawyers claim that
they don't have the resources needed to prepare a Gladue report.

Would that not have been a better way of attacking the overrepre-
sentation of indigenous people in our prisons, for example?

Mr. Andrew Di Manno: If I may, I'd like to answer that ques-
tion in English so I don't have to stumble over my words.

[English]

In fact, the government made several investments in budget 2021
and the fall economic statement that supported Gladue writing at
sentencing.

The same thing goes with respect to the impact of race and cul-
tural assessments. They assist the judge in considering the disad-
vantages and systemic racism that have contributed to racialized
Canadians' interactions with the criminal justice system.

[Translation]

Mr. Rhéal Fortin: There clearly appear not to have been enough
of them yet.

I briefly mentioned the matter of discharging a firearm with in-
tent. The minister told us that it was not necessary to send someone
who had fired a gun into a wall to prison if, for example, that per-
son had drunk too much alcohol, or whatever the reason. I can un-
derstand that.

However, as I told the minister, if this offence were to be broken
down into its parts, we could consider treating the case of a person
who fired a weapon at an inanimate object differently from a person
who aimed the firearm at someone else.

Do you feel that it would have been possible to split up this of-
fence in a way that would allow for different treatment depending
on the circumstances?

Mr. Andrew Di Manno: The nature of any offence is deter-
mined by the courts and this offence is very broad in scope. In other
words, the crime may have been committed under a variety of cir-
cumstances.
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If a mandatory minimum penalty is applicable, a judge cannot
take all the circumstances into consideration in determining the
penalty, even if that judge wanted to impose a sentence that was
less severe than the minimum penalty. As the Supreme Court deter-
mined in the Nur decision, one of the solutions to the issue of the
constitutionality of mandatory minimum penalties is reducing the
scope of the offence.

Mr. Rhéal Fortin: Precisely. Don't you agree with me that a per-
son who discharges a firearm—

[English]

The Chair: Thank you, Mr. Fortin. We're out of time, unfortu-
nately.

Mr. Brock, we'll go over to you for five minutes.
® (1435)
Mr. Larry Brock: Thank you, Chair.

To all the participants, thank you for your attendance. I will not
be asking questions specific to anybody. Anybody can respond.

The first point I want to address is the latter point from my col-
league Mr. Garrison, who left the committee with the impression
that there is some benefit to passing Bill C-5 because there's going
to be an ultimate savings to the criminal justice system, first, in
terms of cost, and second, in terms of expediency.

I can explain—hopefully, the panellists will also agree with
me—that that is a complete fallacy. Eliminating mandatory mini-
mum penalties will not decrease substantially the amount of charter
litigation. As a member of the Ontario bar who has prosecuted in
the Ontario courts for the better part of 30 years, I can inform you
that there are charter challenges for just about every offence in the
Criminal Code. It's not necessarily confined to gun offences.

Is the department prepared to acknowledge that there will not be
a direct correlation, a substantial correlation, in the reduction of
charter litigation if we eliminate these 14 mandatory minimums?
Yes or no.

Mr. Andrew Di Manno: From what I understand, the trends
over the last 10 years or so demonstrate that the enactment of these
mandatory minimum penalties have contributed to an increase in
charter challenges.

Ms. Carole Morency (Director General and Senior General
Counsel, Criminal Law Policy Section, Policy Sector, Depart-
ment of Justice): Mr. Chair, if I might add, in 2016 the federal,
provincial and territorial ministers responsible for justice deter-
mined, as part of their deliberations over how to address the
Supreme Court of Canada's decision in Jordan and to find efficien-
cies to address and prevent delays, agreed that one of the important
measures that could be advanced and that would help address the
issue of delays more generally would be to address mandatory min-
imum penalties.

In general terms, I think there is certainly the expectation, and as
my colleague has outlined, we are tracking quite a number of char-
ter challenges that have moved in this direction. We hope to see
some of the benefits coming from this down the road, and, of
course, we will work with our existing federal, provincial and terri-

torial counterparts to monitor and assess the impacts of the amend-
ments if—

Mr. Larry Brock: Thank you, Ms. Morency. I want to move on
now.

I want to address the whole concept of still maintaining the 14
mandatory minimums but putting into place a constitutional exemp-
tion that would give the flexibility to judges across this country to
exempt the outliers for whom the mandatory minimums would con-
stitute cruel and unusual punishment. Did the departments consider
this, and, if so, why has it been rejected in the form of the draft bill?

Mr. Matthew Taylor (General Counsel and Director, Crimi-
nal Law Policy Section, Department of Justice): I can try to an-
swer that.

As the minister said, he looked at a number of options with re-
spect to addressing the negative impacts that my colleague has dis-
cussed from mandatory minimum penalties. His decision was that
the approach proposed in Bill C-5 was achievable and contained,
and could move in the short term.

Mr. Larry Brock: Thank you.

1 want to move on now to conditional sentences. I think we all
agree that it is a condition precedent within the code itself that a
justice must be satisfied that serving a sentence at home would not
endanger the safety of the community.

We also have section 752 in the Criminal Code, which is com-
pletely absent in Bill C-5. Section 752 defines what a “serious per-
sonal injury offence” is, and a serious personal injury offence can
be any indictable offence involving:

(i) the use or attempted use of violence against another person, or

(ii) conduct endangering or likely to endanger the life or safety of another person
or inflicting or likely to inflict severe psychological damage on another person

In my opinion, for the offences of sexual assault, criminal harass-
ment, kidnapping, human trafficking, arson and abduction of a per-
son under 14, for which, pursuant to Bill C-5, conditional sentences
would now be available, this would run contrary to section 752,
which would then increase the amount of litigation within the
courts.

Has the department considered the impact of section 752? Judges
across this land have consistently ruled, particularly at the appellate
level, that any time you have a serious personal injury offence, the
whole concept of a conditional sentence does not qualify.

® (1440)

The Chair: Mr. Brock, you're out of time, but I'll give Mr. Di
Manno a few seconds, if he has a quick answer.
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Mr. Andrew Di Manno: What I can say is that under Bill C-5,
there are certain conditions that would be required for a CSO to be
imposed—the first one being a sentence of less than two years—
that it respects public safety; that it is consistent with the purpose
and principles of sentencing; and that it is not an offence of advo-
cating genocide, torture or attempted murder or a terrorism or crim-
inal organization offence of 10 years or more prosecuted by indict-
ment.

The Chair: Thank you, Mr. Brock.

Mr. Zuberi, it's over to you for five minutes.

Mr. Sameer Zuberi (Pierrefonds—Dollard, Lib.): Thank you,
Mr. Chair, and thank you to the witnesses for being here.

I want to continue on the theme of CSOs, or conditional sentence
orders. We heard the minister explain them. We just had a series of
questions on them. I'd like to open up the floor for more elabora-
tion, if you would, please, around how CSOs would actually work
in practice. How often are they currently imposed?

Mr. Andrew Di Manno: We've seen with the enactment in the
last 10 years of further restrictions on CSOs a diminishment in their
being ordered, because they weren't available for as many cases. In
terms of community-based sentences like CSOs, according to
Statistics Canada, data shows that in 2019-20, CSOs were imposed
in 6,720 cases across Canada. By contrast, in 2004-05, prior to the
reforms that restricted their availability, CSOs were imposed in
11,545 cases across Canada.

The purpose of a CSO, as the Supreme Court of Canada has not-
ed in Regina v. Proulx, is a sentence that can have two components
to it. It can have a punitive aspect to it, which involves strict puni-
tive conditions like house arrest, curfew and prohibitions on own-
ing firearms, which all go to the public safety component of the
sentence. It can also have rehabilitative aspects, and components of
it that go to restorative justice.

By imposing these sentences in appropriate cases, it shows that
you can get significant reductions in recidivism. Imprisonment in
the wrong cases can sometimes strengthen gang affiliation and con-
tribute to stigmatization that actually endangers public safety.

Mr. Sameer Zuberi: Certainly.

At the end of that, you really touched on a point that I'd like you
to elaborate on further. Has there been any research done in terms
of the impacts of utilizing CSOs effectively, and how that bears bet-
ter results than mandatory minimum penalties? If there has been
any research done, can you share that with us?

Mr. Matthew Taylor: We have a bibliography of research that
we'd be happy to provide to the committee.

Mr. Sameer Zuberi: I think that would be really interesting. For
example, for somebody who is addicted to opioids, I would suggest
that CSOs would be better than MMPs to help this person get back
on their feet and fully contribute to society in the way they would
probably like to. Can you share any insight on how CSOs would be
better than MMPs for people who are, for example, addicted to opi-
oids or other drugs?

Mr. Andrew Di Manno: One of the contributing causes to the
opioid crisis is stigmatization. Several studies demonstrate that the

overreliance on incarceration is actually associated with an increase
in reoffending, and produces particularly negative effects on lower-
risk offenders. Moreover, studies show that recidivism rates for
CSOs have actually been relatively low. CSOs are effective in ap-
propriate circumstances, because they provide offenders with the
ability to access treatment and continue their employment while si-
multaneously decreasing incarceration rates.

® (1445)

Mr. Sameer Zuberi: In the minute I have left, can you talk a bit
about the minutiae of how conditional sentence orders work? The
justice minister gave us some examples. Can you elaborate with a
few other examples for the understanding of our committee?

Mr. Andrew Di Manno: A community-based sentence like a
CSO will be imposed when the judge is of the opinion that a sen-
tence of less than two years is appropriate. What's particularly ef-
fective about this sanction is that it can be coupled with mandatory
treatment. When a person serves a sentence of imprisonment, the
judge cannot order that offender to undergo treatment. Therefore,
the sentence is one that allows the court to help the offender attack
the root causes of offending. When you attack those causes, you get
significant reductions in recidivism.

Mr. Sameer Zuberi: Yes, 100%.

Thank you.

The Chair: Thank you, Mr. Zuberi.

Next, for two and a half minutes, is Monsieur Fortin.

[Translation]

Mr. Rhéal Fortin: Thank you, Mr. Chair.

I'd like to return to Mr. Di Manno, and resume our discussion
from where we left off earlier.

In your view, Mr. Di Manno, wouldn't discharging a firearm with
intent at people always deserve a sentence of imprisonment?

Do you feel there are situations in which that would not merit
imprisonment?

Mr. Andrew Di Manno: What I can tell you is that, depending
on the circumstances, the offence may be broader in scope. It's up
to the court to decide on a penalty appropriate to the circumstances.

For these offences, Bill C-5 maintains the minimum penalties of
five years and seven years of imprisonment if a prohibited or a re-
stricted firearm was used and the offence is linked to organized
crime.
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Mr. Rhéal Fortin: We are talking about paragraph 224(2)(b) of
the Criminal Code, which sets the mandatory minimum penalty at
four years for discharging a firearm with intent.

Earlier, the minister said that if someone fired into a wall, it
would not necessarily mean that person would be sent to prison. I
agree with that, and concede it.

However, if a person intentionally fires towards one or more in-
dividuals, does that not always deserve imprisonment?

Mr. Andrew Di Manno: In fact, the court, in determining the
sentence, will always take the circumstances in which the offence
was committed into account. When a crime committed with a
firearm endangers public safety, the principles for assessing the
penalty and the charge are what the court will use in sentencing.

Mr. Rhéal Fortin: I agree with you. The judge will surely Im-
pose a sentence of imprisonment in a case like that. That's a prob-
lem for me, because in Bill C-5, the population is being sent a mes-
sage that says we, the legislators, do not believe these offences are
serious and that the mandatory minimum penalties can be dropped.

I am convinced that in a situation like the one I described, the
judge will assess a sentence of imprisonment. I have no fear of that.
I can't believe that the judge would assess a fine of $100 to some-
one who shot at someone else. The problem is that we, the legisla-
tors, have a responsibility to the people—

[English]
The Chair: Thank you, Mr. Fortin—
[Translation]

Mr. Rhéal Fortin: —and it seems to me that the message is
somewhat dubious.

[English]
The Chair: Thank you, Mr. Fortin.

Next is Mr. Garrison, for two and a half minutes.
Mr. Randall Garrison: Thank you very much, Mr. Chair.

I, too, want to go back to where I was the last time, but I have to
say, since Mr. Brock made a comment about my position, my posi-
tion on this is not that we save money for efficiency reasons, but
that we save court time and court money to be applied to the most
serious offences, which are the most threatening to the community.
We need to ensure that people aren't released in very serious cases
because of court delays, when we're taking up court time with
things that I don't believe belong in the court system to start with.

It's not just about efficiency; it's about the use of our resources
efficiently in the court system to better protect the community.

I'd rather be talking about decriminalizing the personal posses-
sion of drugs, but we're not, so I am going to talk about the discre-
tion that's given, again, to police and prosecutors. That's where |
left off.

There doesn't seem to be a clear criterion set out in Bill C-5 for
how that discretion by prosecutors and police would be applied. 1
think it's an increase in discretion for police. I'm not sure it's really
an increase for prosecutors, but there don't seem to be clear criteria
on how to apply discretion.

® (1450)

Mr. Matthew Taylor: It's not really an increase in discretion for
police or prosecutors, Mr. Garrison. It's an acknowledgement of the
discretion that they already have, and the bill itself seeks to nudge
them to use their discretion in a way that addresses the concerns in
the bill.

To go back to some of your earlier comments about concerns
around the use of discretion, that's a concern we've heard consis-
tently with respect to the bill. It's something the minister has ac-
knowledged, as well, in terms of the importance of not just propos-
ing legislative reforms, but also looking at those other, larger sys-
temic issues: the government's commitment, for example, to an in-
digenous justice strategy and a Black justice strategy. We're very
much looking at those broader systemic issues.

However, legislation in and of itself and the federal government
on its own can't address these larger issues.

Mr. Randall Garrison: There doesn't seem to be a requirement
in Bill C-5 to keep any record of the use of that discretion. I'm won-
dering how we're going to check on whether that's being used fairly
and whether we're meeting the goals of anti-racism. If we don't
keep any records at all about the use of that discretion, how will we
know it's being effective?

Mr. Matthew Taylor: It's a good question. The use of discretion
in the criminal justice system exists already in terms of the ability
to dig into the improper use of discretion. There is recourse avail-
able in the context of prosecutorial discretion, abuse of process and
complaints to police bodies—things of that nature—but you're
right, the bill itself doesn't speak to that issue.

The Chair: Thank you, Mr. Garrison.

The last five-minute round will go to Mr. Moore. Right after that,
we will have some budget issues to deal with.

Hon. Rob Moore: Thank you, Mr. Chair.

Thank you to our witnesses for appearing today on what I think
is an important bill.
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There's a myth that's being perpetuated out there, and I want you
to quickly confirm something. We've heard many of these mandato-
ry minimums referred to as “Harper-era mandatory minimums”.
While it's true that under the Safe Streets and Communities Act the
Conservative government removed the application of conditional
sentences for such crimes as arson, trafficking in persons for mate-
rial benefit, sexual assault and criminal harassment, I want to speak
specifically on the mandatory minimum penalties for gun crime.
I'm going to list some of them: using a firearm in the commission
of an offence, possession of a prohibited or a restricted firearm with
ammunition, possession of a weapon by a commission of offence,
possession for the purpose of weapons trafficking, weapons traf-
ficking, robbery with a firearm, extortion with a firearm and dis-
charging a firearm with intent.

I know you're all familiar with those provisions, but could you
confirm for the committee that all of those mandatory minimums
that were put in place predated the previous Conservative govern-
ment and were, in fact, brought in by Liberal governments?

Mr. Matthew Taylor: I think we'd have to confirm the list with
you, Mr. Moore.

Certainly there were a number of firearms MMPs that predated
the previous administration. As you likely recall, a number of those
MMPs were increased during that period of time, the five- and sev-
en-year MMPs, for example, involving prohibited or restricted
firearms, or organized crime.

We'd have to circle back, though.

Hon. Rob Moore: Could you do that, and provide it to the com-
mittee? I've taken the liberty of checking on all those. I can confirm
that they were all brought in by previous Liberal governments.
However, if you could confirm that and get back to the committee,
I would appreciate it. I don't expect the other members to take my
word for it, but they'll take your word for it.

I'm a little alarmed to hear that there was no specific consulta-
tion. I heard about polling on mandatory minimum penalties, but
specific consultation with specific groups who are more likely than
others to be victims of criminals, and their feelings about a re-
sponse to what's being proposed in Bill C-5....

Just quickly, Statistics Canada reports that those who identify as
lesbian, gay or bisexual are at greater risk of being violently victim-
ized. Now, this legislation—and I asked the minister about its im-
pact on women—provides for conditional sentences for some seri-
ous crimes, as well as the removal of mandatory minimums. Were
there specific consultations with various communities on how they
would be impacted, from the perspective of a victim, if this legisla-
tion were to pass?

® (1455)

Mr. Matthew Taylor: I'll elaborate on what Mr. Di Manno said
earlier.

The government did fairly extensive consultations on the ideas,
the areas of reform reflected in Bill C-5. I'd point you to the Justice
Canada website. There's a publication there that summarizes the
consultations they did on the criminal justice system review, the
round tables that were held by the Minister of Justice and the par-
liamentary secretary.

Yes, there was fairly extensive consultation and input sought on
issues such as conditional sentences and mandatory minimum
penalties. The earlier question was, were those groups consulted
specifically on the reforms as drafted in the bill? They were not.

Hon. Rob Moore: Mr. Taylor, thank you for that. I guess that
concerns me because we're talking about different identified
groups. We're talking about first nations and indigenous people.
We're talking about the Black community. We're talking about les-
bian, gay and bisexual people. What we've found out is that these
communities were not consulted even though they are more likely
to be the victims of the very crimes that the government is going
soft on in this legislation. That's obviously concerning, and we'll be
bringing forward witnesses at committee to further explore that. [—

The Chair: Thank you, Mr. Moore. We're out of time.
Hon. Rob Moore: Thank you, Mr. Chair.

The Chair: [ want to thank all the witnesses for their very valu-
able testimony and their time today. I want to thank all the mem-
bers today as well.

We have a brief budget matter. We have to approve the budget
for this report.

Witnesses, by the way, you're dismissed. You're more than wel-
come to leave if you like, but you can stay on and listen as well.

I believe all members have received the budget. I want to warn
you that the budget may have to change, as there has been a new
House decision. I believe in-person witnesses are permitted after
we come back from the break, so budgets may have to be changed
to adjust for travel and accommodation for them. Keep that in
mind.

Are we all in favour of the budget?
(Motion agreed to)

The Chair: Thank you. Have a great weekend and constituency
break. We'll see you back when the House resumes.
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