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This brief discusses in five subsections why Bill C-7:

1) undermines the balance of Parliament’s constitutional obligations under various
Charter rights and violates the International Convention on the Rights of Persons with
Disabilities, mentioned in the preamble to Bill C-7 as a human rights standard Parliament
needs to respect;

2) is discriminatory towards persons with disabilities and chronic illness as it infringes on
their right to equal protection under the law. It also discriminates based on age, since
older persons are disproportionally affected by disability and chronic illness;

3) fundamentally alters health care providers’ professional and legal obligations related to
the standard of care by presenting the ending-of-life as another therapeutic option,
without requiring that reasonable options are made available and explored first. In doing
so, the Bill moves Canada beyond the most liberal MAiD regimes in the world and
fundamentally alters long-standing legal and ethical norms of health care practice;

4) fails to introduce sufficient assessment, data gathering, and monitoring practices;

5) inappropriately cancels the safeguard, embedded in the 10-day wait period, that
encourages careful reflection for people whose death is reasonably foreseeable. It thereby
also introduces by stealth Advance Requests for MAiD, disrespecting a commitment
under the current law for a careful Parliamentary review of the evidence related to this
issue.



Introduction

We urge members of Parliament to carefully consider the serious implications of Bill C-7
on Medical Assistance in Dying [MAiD] for the life, health care, and wellbeing of people
with disabilities and chronic illness; for how we value the life of people who are older, ill,
or disabled; for the integrity of health care and the professional and ethical commitment
of health care providers; and ultimately for the state’s constitutional obligations to protect
life and to do so without discrimination (sections 7 & 15 of the Charter). These concerns,
some of which were highlighted in a recent report of the UN Special Rapporteur on the
Rights of Persons with Disabilities, are the focus of this brief. They open up the
legislation to a Charter challenge based on S. 7 and S. 15 of the Charter.

In the recent report on the Department of Justice online public consultations following
the Truchon decision, the government states that Canada’s MAID system will “change
from a regime that aims to enable people to have a peaceful death rather than a painful or
prolonged dying process, to a regime that offers the choice of MAID to relieve
intolerable suffering, regardless of proximity to natural death.”'

The seriousness of this shift, which was never carefully debated in Parliament nor
analyzed by the Supreme Court of Canada [SCC], cannot be overemphasized.” As the
term suggests, “Medical Assistance in Dying” was originally presented as a means to
facilitate a dying process and to allow people to control the manner and timing of dying.
Bill C-7 transforms this into a tool to solve suffering in life. Presenting the Bill as
offering ‘choice to relieve suffering’ is rhetorically powerful. Who could be against the
relief of intolerable suffering, and even more so when, unlike any medical therapy, it is
always 100% effective? But this rhetoric obscures the fact that causing death remains, as
recognized in our criminal law, a most serious and irreversible harm, which already
disproportionally impacts Canadians who are subject to the Bill’s reach. Any state action
that imposes an increased risk of death on a person (directly or indirectly) engages the
right to life. Accordingly, equal protection must be given deliberate and sober
consideration.

The Bill constitutes a prioritization of the liberty for some to end their life with medical
and state support, over the rights and interests of others to be protected against premature
death, and to have access to health care that supports them in life and addresses their pain
and suffering while alive. Simply put, the Bill fails to ensure a proper balance between
the different rights and interests at stake. The matter at hand is not only about facilitating
an abstract notion of autonomy. It is about ensuring that our laws balance the right to
make self-regarding decisions with the responsibility and obligation to protect the right to
life and the right to equal protection under the law, particularly for already disadvantaged
and marginalized people. It also fails to sufficiently take into consideration the social,
economic and health care context that impacts on how persons make autonomous
decisions, particularly when faced with the challenges of chronic illness and disability.

The current pandemic context has highlighted the seriousness and complexity of the
challenges people and health care providers face when making health care decisions, as
well as the disproportionate impact of these challenges on disadvantaged persons. Rather
than rushing into a social experiment with the expansion of MAID as a therapy for
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suffering, Parliament should take seriously the issues that emerge from our current MAiD
regime, even if this means not immediately responding to a judicial ruling from a Quebec
superior court, which only has implications for the status and application of the law in
Quebec. If it is indeed concerned about constitutional implications, Parliament should
consider asking Cabinet to submit a revised MAiD bill, with strengthened safeguards, for
reference to the Supreme Court of Canada.

Turning to each of the five points noted above:

1) The Bill undermines the balance of Charter rights and obligations.

The government claims the Bill is needed in response to the Truchon decision which
found the restriction to ‘reasonably foreseeable death’ unconstitutional. But the Bill
disrupts the balance that the existing law tries to achieve, particularly the balance
between the state’s duties to protect the right to life and the right to liberty.

In Carter, the SCC explicitly rejected the claims that the “right to life include[s] a right to
die with dignity” or the “right to determine whether to take one’s own life.”* While ruling
that an absolute prohibition violated, in certain respects, the right to life, liberty and
security of the person, the SCC confirmed that the state continues to have a strong
obligation to uphold the right to life. Suicide prevention, avoidance of premature death,
and protection of the equal value of the life of persons who are older, ill, or disabled,
remain crucial state obligations. Criminal law restrictions and strong safeguards are not
constitutionally suspect; they are essential to protect the key Charter right to life.

The right to life remains a cornerstone of other rights, as it protects the very existence of
the person who can exercise rights. The ‘reasonably foreseeable death’ criterion aims to
protect all people regardless of disability, chronic illness, or age, from premature death.
While, following Carter, facilitating the “passage to death™ through MAID can be seen
as an important tool to allow people to control the timing and manner of death and relieve
suffering, going beyond the end-of-life context trivializes the state obligation to protect
life. The SCC neither explicitly demanded nor endorsed it.

Following her recent visit to Canada, the United Nations Special Rapporteur on the
Rights of Persons with Disabilities already expressed concern about the implementation
of Canada’s current MAID law, and urged for better safeguards.” Her 2019 report to the
UN General Assembly further explicitly states that the expansion of MAiD law outside
the end-of-life context violates the right to life:

If assisted dying is to be permitted, it must be accompanied by strong
measures to protect the right to life of persons with disabilities. First,
access to assisted dying should be restricted to those who are at the end
of life; having an impairment should never be a reason for assisted dying
to be permitted.®

The government thus ignores the Special Rapporteur’s expression of concern about
applications under the current law, and moves explicitly in the opposite direction, by



removing the essential safeguard of restricting MAiID access to end-of-life, and by
diminishing other safeguards. The Bill thereby violates the right to life.

We recommend maintaining the safeguard of restriction to reasonable foreseeable
death, or the introduction of another, more precise end-of-life restriction. We
further recommend that other safeguards in the current law be strengthened to
respect the state’s obligations under sections 7 and 15 of the Charter.

2) The bill discriminates against persons with disabilities and chronic illness

With the removal of the restriction to ‘reasonably foreseeable death’, a state-supported
and health care provider organized system of ending-of-life of people who may have
years or decades to live is being introduced and indirectly promoted, but only for persons
with disabilities or chronic illness. For them, since it is potentially deadly, the system
introduces a most troubling form of discrimination. Others will continue to be protected
to a greater degree by the restriction of MAID (and thus third party involvement in a
person’s death) to situations where their death is reasonably foreseeable. The Bill thus
exposes the law also to a Charter challenge based on S. 15.

The government argues exactly the opposite, i.e. that the Bill addresses discriminatory
exclusion from MAIiD. But no SCC decision has ever deemed a restriction of MAiD to be
discriminatory. The Bill’s expansion to all persons who are disabled or chronically ill is
based on the questionable finding in 7ruchon that the ‘reasonable foreseeable death’
restriction discriminates against persons with disabilities and chronic illness whose death
is not reasonably foreseeable, as compared to persons with disabilities and chronic illness
whose death is reasonably foreseeable.’

The SCC has emphasized that a discrimination analysis involves “a flexible and
contextual inquiry into whether a distinction has the effect of perpetuating arbitrary
disadvantage.”® There is, however, no arbitrary, long-standing history of disadvantaging
persons with disabilities and chronic illness whose deaths are not reasonably foreseeable,
as compared to those whose deaths are reasonably foreseeable. The trial judge suggested
that the restriction perpetuates long-standing stereotypes that persons with disabilities
cannot decide for themselves. But this ignores the fact that the restriction applies to all -
not only to persons with disabilities and chronic illness - and is focused on protecting the
life of all those who still have years or decades to live. The judge in Truchon failed to
appreciate how such a restriction reflects a constitutional duty to protect the equal value
of the lives of all Canadians.

In the health care context, the arbitrary and stigmatizing disadvantaging of persons with
disability and chronic illness lies precisely in not providing adequate accommodation to
facilitate living, not providing adequate access to care, and in making health care
decisions or recommendations for care that devalue the life of people who are ill,
disabled or older (e.g. offering MAID in response to a request for care, or Do-Not-
Resuscitate orders). That is the lived experience of many persons with disabilities.

The Bill problematically adds to this historical and systemic disadvantaging of persons



with disabilities by facilitating their premature death, and by depriving them of the
protection against premature death that the criminal law will continue to offer to those
who are not disabled or chronically ill. While no doubt well intended, it is based on - and
further fuels - stereotypes based on misleading and deeply troubling ableist perceptions of
the value and tolerability of a life with disability or chronic illness. The fact that some
empowered persons with disability or chronic illness have asked for MAiD does not
mean that protective measures are constitutionally invalid. Very few equality-promoting
and protecting measures would survive constitutional scrutiny if individual preferences
are always prioritized over broader interests of a disadvantaged community. On the
contrary, protective measures are required to ensure equal protection under the law.

The COVID-19 pandemic’s impact reflects the reality of the deep marginalization and
disadvantaging of persons with disability and chronic illness in Canada. It has brought to
our attention the existence of discrimination and the lack of access to accommodation and
care for persons with disabilities, frail older persons and those who are chronically ill.
Reports of the situation in long-term care facilities reveal the inequality in access to
proper health care. They also reveal how the failure to provide adequate options for home
care and supported living directly threatens the life, as well as the physical and mental
wellbeing of persons with disabilities or chronic illness and older persons. Pandemic
response measures aimed at reducing the transmission of the virus disproportionally
impact on people with disabilities and chronic illness, as well as older persons in long-
term care facilities. Many have been abruptly deprived of essential support offered by
family members or close others.” Stigmatizing and discriminatory attitudes in health care
planning are also arguably reflected in pandemic prioritizing plans for access to Intensive

care.lo

The pandemic clearly illustrates the need to consider the broader health care and socio-
economic context in which persons with disability and chronic illness have to make their
decisions. In addition to pointing to the discriminatory nature of enabling the ending of
life on the basis of disability, the Special Rapporteur on the Rights of Persons with
Disabilities emphasizes that

access to appropriate palliative care, rights-based support, home care
and other social measures must be guaranteed; decisions about assisted
death should not be made because life has been made unbearable
through lack of choices and control."’

3) The Bill fundamentally alters professional obligations related to standard of care

The new Bill relies on an assessment process to ensure that people whose death is not
reasonably foreseeable are informed of and have considered all other available options.
But unlike any other jurisdiction in the world — and less than a handful allow MAiD
outside the end-of-life context — the bill will not require that these options are made
available and explored first. The new Bill thereby fails to treat MAiD as the exceptional,
last-resort option the few jurisdictions that allow MAID rightly consider it to be. In
Belgium and the Netherlands--currently the most liberal MAiD jurisdictions--physicians
have to agree that there is no other option before providing MAID. '* And with reason:
unlike other treatment choices, ending a person’s life is irreversible and results in what
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we, in all other situations, would clearly consider the most serious of harms. Moreover, it
can impose a serious emotional and moral burden on health care providers and family
members who are asked to provide it or participate in it. Health care providers have to be
able to reconcile MAiD with their duty of care.

The SCC in Carter and the current law both recognize, at least in principle, the
exceptional nature of MAID practice. The law currently permits that in exceptional
circumstances, helping the passage to death can be reconciled with health care providers’
duty of beneficence. The law does indeed rely to a significant degree on patients’ own
determination of the reasonableness of treatment options. But a decision to forgo
treatment and asking health care providers to support or facilitate an approaching death is
one thing. Asking health care providers to actually end the life of patients who have years
or decades to live when, in their professional opinion, several treatment or support
options can provide cure and/or relief of suffering, is something very different. The
impact of error, the risk of which cannot be excluded, is also clearly so much greater.

There is no other area of medical practice where health care providers can perform an
active medical intervention that harms the person or puts the person’s life at significant
risk, when compared to standard medical interventions that offer a reasonable chance of
recovery or relief from pain and suffering. Patients cannot insist that health care providers
contribute to procedures that clearly run counter to the professional standard of care and
that are not medically indicated. Even if patients insist on using novel, untested drugs or
medical devices, for example, health care professionals would rightly be considered in
violation of their professional duties if they provide them. With several high-risk medical
interventions, patients also only have access if other options are explored first and fail. In
other words: making access to some interventions conditional on trying others is not
unusual, and seems a most minimal requirement when the intervention is irreversible and
results in death.

Actively providing MAiD outside of an end-of-life context cannot be compared to non-
interference when a patient refuses an intervention. Patients can always refuse treatment
(even if the outcome is the patient’s death), but this is based on the combination of two
legal/ethical principles: the patient’s right to make self-regarding medical decisions; and
the prohibition against physically invading a person’s body without consent (which
constitutes assault).”> A patient’s right to refuse treatment cannot fundamentally alter the
standard of care in terms of the reasonableness of treatment options identified by the
health care provider.

We therefore recommend as an essential safeguard, if Parliament lifts the restriction
of reasonable foreseeable death, that all reasonable treatment options have to be
made available and explored first. This does not affect the right of patients to refuse
treatment.

The risk to the doctor-patient relation, in which the duties of beneficence and non-
maleficence are central, is exacerbated by the suggestions that have been made by some
who advocate for broad access to MAID that physicians always have an obligation to
raise MAID as a clinical option (as if it were like any other evidenced-based medical
treatment) with all people who may qualify under the law. On what basis could a
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physician ever assert that a patient’s condition would clinically improve with death?
Clearly, a physician could never make such an assertion, therefore MAiD as a treatment
option is exceptional and distinct from every other treatment option within the standard
of care.

If the duty to introduce MAID as option applied outside the end-of-life context, the new
law could result in any person with disability and chronic illness, including older persons,
being systematically counselled about MAiD. Those who assert that this inherently
constitutes patient empowerment and promotes choice ignore the stigmatizing nature of
such offers, and the potential impact of such counselling, taking into consideration the
health-care provider-patient imbalance of power and knowledge. A person with a
disability or chronic illness being offered death as therapy while having years or decades
of life ahead- without having asked for it - is stigmatizing, taints the health care provider-
patient relation, and risks creating undue pressure. Physicians who know that there are
reasonable treatment options for their patient have as part of their professional duty the
obligation to instill hope and support resilience in patients to promote their health and
wellbeing - not stimulate a desire to die. Offering MAiD to a patient who has not raised it
could effectively contribute to suicide. There is already anecdotal evidence, revealed to
us by medical practitioners and family members, that patients may interpret an offer of
MAID by their trusted health care provider as an indication that their suffering will be
intolerable and that MAID is the recommended way out.

The government is obligated to protect vulnerable persons from being induced to end
their lives. As part of MAI1D practice, health care providers have an obligation to assess
individual vulnerability. Given the power and knowledge differentials, health care
providers who raise MAiD as an option to end the suffering of patients who have not
expressly requested MAiID operate as a potential source of vulnerability, a vulnerability
they are simultaneously tasked with assessing. Legally this is untenable.

We therefore recommend the introduction of an explicit provision in the Bill that
health care providers should not offer MAID when other clinically indicated
treatment options exist; and that MAiID dialogue should only be triggered upon
explicit patient request.

4) The safeguards in the existing legislation and in the new Bill are not sufficient.

As mentioned - restriction to end-of-life, triggering MAiD dialogue only on the basis of a
patient’s explicit request, imposing an obligation to make all other reasonable options
available and have them explored first - constitute essential safeguards to protect patients
and the integrity of the health care professions. But other safeguards are also essential,
and become more so if Parliament decides to accept that MAiD is to be offered outside
the end-of-life context. We discuss some of the safeguards in the Bill here:

The 90-day assessment period for people whose death is not reasonable foreseeable
Some have suggested that the 90-day assessment period for people whose death is not
reasonably foreseeable is too long. We believe the 90-day period is insufficient to ensure
that patients confronted with life-changing, catastrophic disability or chronic illness are
given a significant chance to recover and to learn how to cope with these changes.




Some examples put this time frame in perspective:

- Treatment and rehabilitation for spinal cord injuries is a long-term process, involving
multiple health care providers and interventions spread over months and years.'*
People who experience such a life altering injury could obtain MAiD before treatment
and rehabilitation start providing hope.

- Wait time for various specialized mental health care often exceeds 90 days.'” And as
we are currently experiencing, wait times are significantly extended in a pandemic
context. People with disability and chronic illness are disproportionally suffering from
mental health issues. The new Bill all-too-easily presumes that mental health reasons
underling a request to die will be identified properly by non-specialists and addressed
in a 90-day period.

- Many people with disability and chronic illness need specialized long-term care, but
people waited 126 days on average in Ontario in 2018-2019, for example, to have
access to it.'® Adequate home care or supported living, preferred by most people with
disabilities and safer in a pandemic context, are not or are insufficiently available in
several provinces.

- The median wait time for access to specialized pain clinics was around 5.5 months in
2017-18, with some persons waiting up to four years,'’ making it faster to obtain
MAID than to receive pain treatment.

These examples highlight the danger of relying on a 90-day assessment period as a tool to
respond to the concerns raised by expanding MAiD to persons with disabilities and
chronic illness. It also confirms the importance of our recommendations that all
reasonable treatment options be made available and explored first, should the reasonable
foreseeable death criterion not be maintained; and that other safeguards need to be
strengthened.

Reporting and Monitoring: Need for Strengthening

We support the recommendations of the Vulnerable Person Standard group with respect
to the need for more detailed reporting and monitoring of MAID practice. A document
submitted in response to Bill C-7 makes detailed recommendations with respect to the
need for more thorough federal data gathering and monitoring than what is currently
being undertaken across the country in various provinces. '° We endorse the
recommendations for standard setting by the federal government under the federal
criminal law power. Better mandatory reporting and monitoring as part of the criminal
law-based regulation of MAID is essential to respect the state’s obligation to protect the
right to life and to prevent discrimination.

5) The 10-day Reflection Period and Confirmation of Consent should be maintained

The Bill’s proposal to diminish the already limited safeguard of a 10-day reflection
period is problematic and requires further discussion. The removal of this reflection
period is not at all required in response to Truchon. We note that this requirement is
already flexible under the current law and that the waiting period can be waived, as has
already been frequently done, when incapacity is imminent. But the principle remains
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important and corresponds with the SCC’s insistence on ‘clear consent’.

Many people, disproportionately persons with disabilities and older persons, suffer from
loneliness and isolation, which is amplified by the COVID-19 pandemic. Some are giving
up on life because of the context in which they find themselves. Decisions about end-of-
life (whether to accept or forgo treatment; whether to opt for MAiID or not) tend to be
characterized by uncertainty, doubt, ambiguity, and decisional fluctuations. It seems
unconscionable that Parliament would remove, particularly at a time of crisis in long-
term care, a safeguard that may prevent, for example, an isolated older person requesting
and receiving MAiD without loved ones or close others even being able to physically
meet with the person or be given the time to explore alternatives that could instill a
renewed desire to live.

We further note that some have argued that a flexible interpretation of the ‘reasonably
foreseeable death’ criterion, combined with the abolishing of the need to reconfirm
consent after 10 days, would now permit the use of an advance request for people with a
diagnosis of Alzheimer’s disease who want to have their life ended at some point in the
future when they will no longer be capable of decision-making.

We find it concerning that the government hereby introduces Advance Requests [AR] for
MAID by stealth, when the current law explicitly requires parliament to study it in detail.
The government asked the Council of Canadian Academies [CCA] to organize a review
of AR for MAID for that very purpose. The report of the CCA Subcommittee on AR for
MAID documents the evidence and the ethical and legal dilemmas ARs for MAID raise. "’
Only 4 jurisdictions explicitly allow AR for MAID, three of which only allow it to be
performed when a person has become permanently unconscious or is imminently dying.
Only one country allows it for people who are conscious and not imminently dying, as
Bill C-7 does.*® It is rarely used and when it has, it has often evoked serious controversy.
Ending the life of a person in those circumstances violates in our opinion the
International Convention on the Rights of Persons with Disabilities.”"

Bill C-7 reflects some realization of the concerns raised in relation to reported cases in
the Netherlands of people who made an AR for MAID but then physically resisted the
MAID procedure while lacking capacity.” Bill C-7 indicates that a health care provider
can only provide a substance to cause death if “the person does not demonstrate, by
words, sounds or gestures, refusal to have the substance administered or resistance to its
administration” (S. 3.2(c)). But the Bill completely undermines this requirement by
introducing in S. 3.3 “For greater certainty, involuntary words, sounds or gestures made
in response to contact do not constitute a demonstration of refusal or resistance for the
purposes of paragraph (3.2)(c).” This provision clearly removes the already limited
protection offered by S.3.2(c). A person who is performing a life-ending procedure of a
now incapacitated person can always easily conclude that the words, sounds, or gestures
were involuntary, since a finding of incapacity overlaps with a finding of lack of
voluntariness. The Bill will thus disturbingly allow health care providers to end the life of
patients who physically and in sound or words resist and are deemed no longer capable of
decision-making, by facilitating a conclusion that the persons’ resistance to the procedure
to end her life is involuntary.



Nothing in the Truchon decision requires the 10-day reflection period to be abolished.
Parliament should take the time to study the difficult legal and ethical challenges raised
by AR for MAID in detail, as it is required to do by law. The government commissioned
the CCA Expert Committee’s reports for that very reason. Including AR for MAiD by
stealth in this bill is inappropriate.

We recommend that Parliament maintain the 10-day reflection period by removing
s. 1.5.

We recommend that Parliament comprehensively study the ethical and legal
challenges raised by Advance Requests for MAiD including the evidence as detailed
in the Council of Canadian Academy Report, prior to making a decision on the
introduction of AR for MAID.

If Parliament removes the 10-day reflection period (and thus maintains s. 1.5 of the
Bill), we recommend that s. 3.3 is replaced by: “For greater certainty, any word,
sound or gesture that may reflect a demonstration of refusal or resistance to the
MALID procedure should result in a halting of the procedure.”

List of Recommendations

1) The restriction of MAID to situations of reasonable foreseeable death should be
maintained or another more precise restriction to end-of-life should be introduced.
Other safeguards in the current law should be strengthened to respect the state’s
obligations under sections 7 and 15 of the Charter.

2) If the restriction to end-of-life is not maintained, Bill C-7 should include a requirement
that all reasonable treatment options have to be made available and explored first, and
not just considered. This does not affect a patient’s right to refuse treatment.

3) Bill C-7 should introduce a provision that health care providers should not be allowed
to offer MAiID when other clinically indicated treatment options exist. MAiD dialogue
should be triggered only by explicit patient request.

4) We endorse the recommendations by the Vulnerable Person Standard for more
comprehensive assessment, monitoring, and data gathering standards, to be developed
under the federal criminal law power.

5) Bill C-7 should not abolish a 10-day reflection period; s. 1(5) should be removed.

6) Parliament should comprehensively study the ethical and legal challenges raised by
Advance Requests for MAID, including the evidence as detailed in the Council of
Canadian Academy Report, prior to making a decision on the introduction of AR for
MAID.

7) If Parliament removes the 10-day reflection period (and thus maintains s. 1.5 of the
Bill), section should 3.3 read: “For greater certainty, any word, sound or gesture that
could reflect a demonstration of refusal or resistance to the MAID procedure should
result in a halting of the procedure.”
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