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SUMMARY OF TESTIMONY BEFORE THE HOUSE OF COMMONS STANDING
COMMITTEE ON ENVIRONMENT AND SUSTAINABLE DEVELOPMENT HEARD
MARCH 8 AND 10, 2016 REGARDING THE 2016 CEPA REVIEW

A. The 2016 Review
1. Background

On February 25, 2016, the House of Commons Stan@iagimittee on Environment and
Sustainable Development adopted the following nmotit..that the committee undertake a
review of theCanadian Environmental Protection Act, 1999, in particular as regards chemicals
management, air and water quality, pollution préaenplanning, precautionary thresholds for
persistence and bioaccumulation in toxicity assesssn risk management strategies and re-
assessment of substances. This study may incoep@admmendations for reform in relation to
other federal legislation and/or regulations pertay to the protection of human health and the
environment from toxic substances”.

Following this motion, on March 22, 2016, the HoudeCommons designated the Standing
Committee on Environment and Sustainable Developttenndertake a comprehensive review
of the provisions and operation GEPA, 1999.

Hearings before the Standing Committee began ity édarch 2016 with appearances by
officials from the federal government, industry, darenvironmental non-government
organizations. The following summarizes the viewsttmse appearing before the Standing
Committee on various issues surrounding the pronssand operation GEPA, 1999.

Any material appearing in brackets is not a sumnaryestimony but has been provided by
CELA for clarification purposes.

B. Federal Government

Officials from Health Canada and Environment andn@te Change Canada were the first to
give evidence before the Standing Committee. Thgmeny from Health Canada centred on an
historical overview of the goals and achievemertghe (1) Chemicals Management Plan
(“CMP?”), and (2) air quality management programsenthe Act.

With respect to the CMP, Health Canada noted thatorks closely with Environment and
Climate Change Canada in implementing Parts 5 (@Glhing Toxic Substances) and 6 (Animate
Products of Biotechnology) @EPA, 1999. This work has included the categorization of 28,0
substances that were in commerce in Canada inethedpl984-1986 (i.e. prior to the enactment
of the former Act). These substances would not HmBeen assessed for risk to human health or
the environment. Under the categorization procds3)0 of these existing substances were
identified by the departments as requiring furtgention.
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A key goal of the CMP is to ensure that by 20234800 substances will have been assessed for
potential environmental and human health risks andsequently managed as appropriate.
Health Canada officials testified that between 2606 2016, the departments have assessed
approximately 2,700 substances and implementedhawe proposed implementing, risk
management measures for approximately 300 of thdma.third phase of the CMP program
(“CMP3") is now commencing, with an objective ofsassing a further 1,550 of the 4,300
substances over the next five years. Health Caaeld@gowledged that even after the departments
have assessed the 4,300 substances from the c¢astigor process, they will still need to
manage those determined to be harmful to humarthhealthe environment and consider new
science that could trigger a need to reassessrgxsibstances.

The testimony of Health Canada officials also notieat the CMP program, which is about
reviewing existing substances, has also allowed féueral government to better integrate
departmental chemical programs, as well as assedsn@mnage approximately 450 new
substances (or new uses of existing substanc€gnada each year.

Health Canada acknowledged that implement®igPA, 1999 also involves bilateral and
multilateral collaboration with other national gonments. A bilateral example is the Canada-
United States Regulatory Cooperation Council. Undeis arrangement, both national
governments are making efforts to develop commaoragehes to identifying priorities and
emerging environmental or human health risks frdrangicals shared by both countries, and
align some risk assessment and management measwesappropriate.

Multilateral examples mentioned by Health Canadauohe work with the Organization for
Cooperation and Development and the United NatBmgronment Programme on efforts to
share knowledge, expertise, and information in otdadentify and manage chemical risks, as
well as efforts under international conventionsisas the Stockholm Convention on Persistent
Organic Pollutants, and the Minamata Conventionvaicury where international obligations
made by Canada must be reflected in, or implemdmngedomestic national law, such GEPA,
1999.

With respect to air quality, Health Canada notedvidence before the Standing Committee that
the federal government recently has developed dutite authority of ss. 54-55 GEPA, 1999]
new, more stringent air quality standards (callesh&lian Ambient Air Quality Standards) that
are based on protecting health and the environnitgdlth Canada also noted that the federal
government, along with provincial, territorial, aAthoriginal governments, industry, and health
and environmental non-governmental organizatioas,deen developing a national approach to
air quality management known as the air quality ag@ment system (*AQMS”), under the
auspices of the Canadian Council of Ministers ef Emvironment. The purpose of the AQMS is
to replace the current patchwork of approachesh#éomanagement of air quality across the
country with air zones to help with monitoring anthnaging local and regional air quality.
Health Canada also noted in evidence before thedBigan Committee that Canada continues to
work with the United States to address transboyndar pollution under the Canada-United
States Air Quality Agreement and has supportedajlabtion on improving air quality through
the World Health Organization (“WHQO?”), includingoorting a resolution in 2015 that calls for
WHO to develop a path forward for enhanced globgponse to the adverse health effects of air
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pollution. This followed a 2013 WHO report that falithat there are approximately 9,000
premature deaths in Canada per year (4,000,000dwode reported by WHO in 2012) as a
result of exposure to fine particulate matter. §eeerally, Canada, Hansard, Parliament of
Canada, No. 6,%1Sess., 4% Parl. (March 8, 2016) (John Cooper, Acting Direc&@neral, Safe
Environments Directorate, Health Canada).

Testimony from Environment and Climate Change Caneadntred on providing a further
historical overview of the provisions and operatmnCEPA, 1999. This evidence noted that
since its enactment in 1999, and coming into farc&000, CEPA, 1999 has undergone a
handful of minor modifications, a review by a HoudeCommons committee, and a parallel
review by a Senate committee in 2006 and 2007. Kew&o subsequent Parliamentary reviews
have occurred and no comprehensive reforms have lbesde to the Act since 1999.
Approximately one-third of the recommendations mhgehe committees were for law reform
but none have been incorporated into the Act.

The Act is designed to work in a residual mannehat if another law provides for equivalent
environmental and health protectioBEPA, 1999 does not need to be invoked. Given the
extensive and complex nature of the Act, the ewddeinom Environment and Climate Change
Canada focused on three ways of understandingdh#tes (1) by its structure; (2) by the broad
sets of authorities it contains; and (3) by thegecttmatter it addresses.

Broadly speakingCEPA, 1999 is structured to facilitate public participationdatransparency in
government decision-making, gather information, desielop measures based on information
gathered to guide the conduct of the regulated camity) including objectives, guidelines, and
codes of practice with respect to issues of conaader the Act.

The CMP program, the legal framework for which asiid in Parts 4, 5, and 6 of the Act, is
premised on whether a substance is toxic; definexhdby to mean harm to health, the
environment, or to the environment on which humésdepends. The authority to regulate a
substance und&EPA, 1999 is founded on whether this test is met. The pmoéseview under
the Act is quite different for new substances vermsxisting substances. New substances cannot
be used until information is provided to the fedlegavernment that allows them to make a
determination on the safety of the substance. fstieg substances, under the CMP, the federal
government established a regime that, with respeatertain substances, almost adopted a
presumption of risk until shown otherwise. In resg® to questions from Standing Committee
members, Environment and Climate Change Canada&ialfi stressed, however, that the
approach used und&@ePA, 1999 is quite different from that used in Europe un&&ACH,
which they described as an extremely time-consurpnogess that requires extensive work on
the part of users and producers and that has athiewer decisions than Canada has achieved
under the CMP.

Another authority mentioned by Environment and @lienChange Canada officials before the
Standing Committee is with respect to the settifigemission and design standards for air
emissions from vehicles and engines, and reguldtiey composition. These authorities are
viewed as important because the combustion of ftestslead to air pollution and the release of
greenhouse gases.
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Companion authority for establishing trading sysess. 322-326 of the Act) has been used in
relation to development of regulations in respdciin renewable fuels, sulphur, and gasoline,
though officials noted that there is no authordyatiction permits undeZEPA, 1999, a feature

of effective trading systems in other jurisdictiodgictioning of permits allows the market to
demonstrate the value of the permit, with the pensbo needs it the most paying the most. A
further feature of effective trading systems inastjurisdictions but lacking und&EPA, 1999,

is the authority to impose automatic administrapeaalties. This gap is viewed by Environment
and Climate Change Canada officials as a functibthe criminal law power constitutional
underpinning of the Act.

Other authorities mentioned and referred to intéstimony of federal officials included permit
systems for ocean dumping, transboundary moveménrtamardous waste, and export of
substances that are on the export control list.

Pollution prevention plans are another authoritg different type allowed und@EPA, 1999 (s.

56) whereby the federal government may require alpee of the regulated community to
develop a plan for managing a substance (see Rafrtthe Act). However, once the plan has
been prepared that constitutes compliance undeAtiheThere is no further legal obligation
under CEPA, 1999 to actually implement the plan, which federal afls did not necessarily
view as a gap under the law since in their expedgaompanies usually did what was needed to
address the environmental issue. Such plans angsedtin all cases, only where companies have
expressed receptivity to such an approach.

Authority to regulate unde€EPA, 1999 may be national in scope, or may be focused on a
particular geographic region of the country whereimnmental or health concerns warrant such
an approach. However, with respect to toxic sulsgsnin products, the testimony of
Environment and Climate Change Canada officials tvaswhere there are toxic substances that
are best regulated by looking at the way in whigir@duct is designed rather than the way it is
used,CEPA, 1999 does not currently grant that authority.

With respect to issues mentioned by Environment @mehate Change Canada officials, they
noted that irCEPA, 1999 Parliament wanted to distinguish among substatiegsare persistent,
bio-accumulative, and inherently toxic because ndigts, as well as the International Joint
Commission, were concerned that such substanceedgmrticular attention, and should be
virtually eliminated from the environment. As aultsthe Act establishes some obligations for
virtual elimination. However, the officials notelaat they have not been able to implement all of
those obligations for all substances meeting thoseria. They also suggested that the
obligations are redundant in that when a substarests those criteria it is typically placed in a
regulation prohibiting its use. Therefore, accogdia federal officials there is not much point in
requiring development of a virtual elimination plabased on reducing the quantity or
concentration of a substance that may be releasdtiet environment, and also having the
minister develop a regulation prohibiting its usedq s. 65 of the Act and tiReohibition of
Certain Toxic Substances Regulations, 2012, SOR/2012-285).
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Other issues mentioned by federal officials in thestimony before the Standing Committee
related to international law developments in cartems to which Canada is a signatory, such as
ocean dumping (London Protocol), and transboundaoyement of hazardous wastes and
hazardous recyclable material (Basel Conventiorifici@s noted that since the Aatas last
amended in a comprehensive manner, there havetlweemmendments to the London protocol
in 2006 and 2009 that Canada has not incorporaiedGEPA, 1999. See generally, Canada,
Hansard, Parliament of Canada, No. & SQess., 4¥ Parl. (March 8, 2016) (John Moffet,
Director General, Legislative and Regulatory A#airEnvironment and Climate Change
Canada).

C. Stakeholders
1. Industry

Representatives of the chemical industry alsofiedtibefore the Standing Committee in its
initial round of hearings. In general, the evidentehemical industry representatives was that
the CMP program is a success that is achievingpigsctives. In this regard, they identified three
factors that have contributed to this successafpyropriate resources have been allocated to the
program; (2) it has been a model in its use of ipudhd private resources to create effective
public policy; and (3) it fully integrates multieg¢eholder, multi-jurisdictional, and multi-
departmental actions in the management of toxistamges in Canada. Categorization allowed
the government to go from a universe of 23,000 tauges down to 4,300 priority substances of
which less than 2 per cent have been shown und@eiCtiP program to merit further risk
management actions. Furthermore, the program lemsight of being completed by its original
deadline of 2020, an overall achievement charadrby the industry representatives testifying
before the Standing Committee as a “singularly espive example of effective public policy”.

According to the chemical industry representativiee, CMP program is so successful that they
have recommended it as a model that other courghiesld emulate. They note further that the
prioritization approach enshrined in the CMP is ttmnerstone of bills that are before
committees in the Congress of the United Statdbesproceed to amend that countrytsxic
Substances Control Act (“TOSCA”). In the view of chemical industry representasivegppearing
before the Standing Committee, because of the CMPegs and its incorporation of the views
of all stakeholders, Canada has not seen a chexkerlof competing rules and regulations
across the country, unlike the situation in thetebhiStates where multiple actions by a multitude
of individual state governments provides the paéénd “confuse consumers and disrupt normal
patterns of commerce”.

Because the chemical industry views the CMP progesnsuch a success, its testimony in
response to questions from members of the Stan@mmmittee did not support amending
CEPA, 1999 to incorporate (1) “environmental justice” cons@®ons (though not defined
during the hearings the concept is generally ctersisvith notions of greater focus on protection
of populations disproportionately vulnerable to @syre to toxic substances due to race, colour,
national origin, income, geographic location, agex, including pregnant women, infants,
children, women, and seniors, etc.), because saobkiderations were said to already be built
into the Act, (2) elements of the REACH programcdese industry views it as a much less
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effective use of public resources, (3) requiremdatsconsideration of less toxic alternative
substances, because industry argued that it hagberagly in the decision-making process, or
(4) a hazard assessment as opposed to the cusglerissessment process enshrined in the Act.
See generally, Canada, Hansard, Parliament of @amdml 7, i Sess., 4% Parl. (March 10,
2016) (Bob Masterson, President and Chief Execu@iffeeer, Chemistry Industry Association
of Canada).

2. Environmental Non-Gover nment Or ganizations

Testimony before the Standing Committee from regmedives of environmental non-
government organizations centred on the need fange of significant amendments G&PA,
1999. Recommendations for amendments to the Act incdude

» Incorporating environmental justice principles inthhe Act because vulnerable
populations, such as low income communities, Filations, pregnant women, infants,
children, women, and seniors often suffer a dispriopnate environmental burden in
Canada, with a partial precedent for incorporasogh principles being s. 19(2) of the
Pest Control Products Act;

» Mandating under the Act the establishment of bigdwational air quality and drinking
water standards because objectives authorized wnder of the Act are not enforceable
in and of themselves;

= Adopting mandatory requirements to consider saf@rratives to the use of toxic
substances and organisms as part of the risk assesprocess under the Act with a
precedent for this approach under Canadian lawagihaliscretionary, being s. 7(9) of the
Pest Control Products Act;

» Clarifying the Act with respect to what triggeretheed for an assessment of a substance
(other than the categorization process) becausgirgxiprovisions of the Act including
ss. 70, 71, and 75(3) are not adequate for thisgsey,

» Improving the statutory authority for public constilon and transparency regarding new
substances;

» Strengthening the NPRI process by setting out énAbt clear, comprehensive reporting
and publishing requirements, using lower threshatitduding mechanisms for allowing
the public to request changes to the NPRI becduges@Adt lacks prescriptive declarations
of what should be included in the NPRI, the extptiprocess under the program
developed by the federal government includes mamyngtions, such as releases from
oil and gas exploration, and sets very high thrielshfor reporting releases where they do
apply such that it does not provide a completeupscof the actual levels of pollutant
discharges in communities;

= Improving authority under the Act to address envinental and human health impacts
from consumer products;
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*» Modifying the definition of “toxic” under the Actottake into account the impact of
endocrine-disrupting chemicals;

» Shifting the emphasis under the Act from a riskdohspproach to a hazard-based
approach.

See generally, Canada, Hansard, Parliament of @amml 7, i Sess., 4% Parl. (March 10,
2016) (Elaine MacDonald, Senior Scientist, EcopestCanada and Maggie MacDonald, Toxic
Program Manager, Environmental Defence Canada).



